EMI WATER DELIVERY AGREEMENT

THIS EMI WATER DELIVERY AGREEMENT (“Agreement”) is made and entered into
this 14th day of September, 2018, by and between EAST MAUI IRRIGATION COMPANY,
LLC, a Hawaii limited liability company (successor by conversion to, and formerly known as
East Maui Irrigation Company, Limited, a Hawaii corporation), whose mailing address is P.O.
Box 266, Puunene, Hawaii 96784, hereinafter referred to as "EMI", ALEXANDER &
BALDWIN, LLC, a Delaware limited liability company (successor by
conversion of Alexander & Baldwin, Inc. and its division, HAWAIIAN
COMMERCIAL & SUGAR COMPANY (“HC&S”)), whose mailing address is P.O. Box 266,
Puunene, Hawaii 96784, hereinafter referred to as "A&B", and the COUNTY OF MAUI, for
its Department of Water Supply, whose principle place of business and mailing address is 200
South High Street, Wailuku, Hawaii 96793, hereinafter referred to as the "County".

Background of this Agreement

A. A&B and EMI own and operate a system for the collection and transmission
of surface water from East Maui to Central and Upcountry Maui water via a series of
ditches, tunnels and other improvements, including the Wailoa and Hamakua Ditches (the
“Ditch System™).

B. The County draws water from the Ditch System from the Wailoa Ditch to
supply the County's Kamole Weir Water Treatment Facility, from the Hamakua Ditch to supply
the County’s Kula Agricultural Park, and from other points.

G On December 31, 1973, the County Board of Water Supply entered in a
Memorandum of Understanding with East Maui Irrigation Company, Limited and
Alexander & Baldwin, Inc. concerning the County’s draws of water from the Ditch System,
which subsequently was amended. supplemented and extended by (1) letter agreement dated
July 27, 1982 re Kula Agricultural Park, (2) Amendment dated May 1, 1992, (3) Second
Amendment dated April 25, 1994, (4) Third Amendment dated January 3, 1996, (5)
Agreement Re 1973 Memorandum of Understanding, Repairs to Waikamoi Water
System, Construction of Reservoir at Kamole Weir dated March 21, 1996, (6) Fourth
Amendment dated December 30, 1996, (7) Addendum to Fourth Amendment dated
May 6, 1997, (8) Fifth Amendment dated January 20, 1998, (9) Sixth Amendment dated
December 28, 1998, (10) Seventh Amendment dated December 29, 1999, and (11)
Eighth Amendment dated March 28, 2000, (collectively, the 1973 Agreement”). The
1973 Agreement is attached hereto as Exhibit A.

D The term of the 1973 Agreement expired on April 30, 2000, and thereafter
EMI continued to deliver water to the County via the Ditch System and the County
continued to draw such water in an informal, unwritten arrangement consistent with the
terms of the 1973 Agreement and the parties’ practices thereunder.,

E. In June 2018, the State Commission on Water Resource Management
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(“CWRM?”) issued an Interim Instream Flow Standard (11FS) decision for East Maui streams
(“IIFS”) that governs certain of the Ditch System’s surface water sources.

E. In light of the IIFS, the parties now desire to formally document the ongoing
and continuing delivery of Ditch System water to the County.

NOW, THEREFORE, EMI, A&B, and the County hereby agree as follows:

1. Delivery of Water. EMI shall continue to deliver water from the Ditch System to
the County at the locations and on the rates, terms and conditions specified in the 1973
Agreement, which is incorporated herein by this reference.

2. Compliance with [IFS. A&B and EMI acknowledge and agree that, in performing

their obligations under this Agreement, they shall observe and comply with their obligations
under the [IFS.

3. Term. This Agreement shall have a one-year term that shall automatically renew
every year subject to EMI’s continued receipt of permits or receipt of a lease from the State
Board of Land and Natural Resources (*“BLLNR™) to collect surface water sources that feed the
Ditch System. If the BLNR grants EMI a long-term lease, this Agreement may be terminated on
no less than twelve (12) months prior notice and during that period the parties shall negotiate in
good faith for a long-term replacement of this Agreement to be executed concurrently with the
effective date of the termination of this Agreement.

4, Miscellaneous.

a. No Joint Venture. Nothing contained herein shall be deemed to create a
joint venture or partnership.

b. Entire Agreement. This Agreement (inclusive of Exhibit A, attached
hereto) constitutes the entire agreement of the parties with respect to the subject matter hereof
and supersedes all prior discussions, negotiations, term sheets and agreements of the parties.

[oF, Successors _and Assigns. This Agreement and each and all of the
covenants and obligations herein shall be binding upon and inure to the benefit of all the parties
hereto and their respective successors and assigns.

d. Amendments. This Agreement may only be modified or amended by a
writing executed by all of the parties hereto.

c. Construction. This Agreement shall be liberally construed to effectuate its
purpose. The captions appearing at the commencement of the sections hereof are descriptive
only and for convenience in reference. Unless the context otherwise requires, singular nouns and

pronouns used in this Agreement are to be construed as including the plural thereof.

£ Capacity. Pursuant to Section 18-215 of the Delaware Limited Liability
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Company Act, A&B established within itself Series T, to which its rights with respect to the

Ditch System and the 1973 Agreement have been allocated. A&B enters into this Agreement on
behalf of said Series T.

g. Execution. This Agreement shall take effect upon the complete execution
hereof by EMI, A&B and the County. This Agreement may be executed in counterparts,

[Rest of page left intentionally blank; signature pages follow.]
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IN WITNESS WHEREOF, EMI, A&B, and the County have executed this Agreement

the day and year first above written.
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EAST MAUI IRRIGATION COMPANY,
LLC

By: ALEXANDER & BALDWIN, LLC, SERIES T
[ts Manager

By:

CHRJSTOPHEM.’ ENJAMIN
Executive Officer

CHARLES W. LOOMIS
Its Assistant Secretary

ALEXANDER & BALDWIN, LLC

NS o—

CHRISTOPHERFBINJAMIN
President & Chief cutive Officer, Series T

By:

CHARLESW. LOOMIS
Assistant Secretary, Series T
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COUNTY OF MAUI

ALAN M. ARAKAWA
Its Mayor

APPROYAL RECOMMENDED:

Nay -7

GLADYS C/BAISA
Director
Department of Water Supply

REVIEWED AS TO FORM AND
LEGALITY:

ANV ——

)

Deputy Corporation Counsel
County of Maui
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STATE OF HAWAII )

CITY AND COUNTY OF HONOLULU )

On this 14" day of September, 2018, before me personally appeared CHRISTOPHER J.
BENJAMIN, to me personally known, who, being by me duly sworn or affirmed, did say that such
person executed the foregoing instrument as the free act and deed of such person, and in the
capacities shown, having been duly authorized to execute such instrument in such capacities.

\\\\\Hl Hl'.i'g‘,.-llfJr
MOR

o o P
Fale nre
T/ . oFARY , =
= <r:' 0 360 E"r = Name: Ava N. Mor /
= xi 2000 Ci== : . gan
Z o Pu pyd .x{r 3 Notary Public, State of Hawaii

- g ._.‘ -

{:’ )'q ....... .t %? §

g€ OF T

My commission expires: 07/23/2020

(Official Stamp or Seal)

NOTARY CERTIFICATION STATEMENT

Document Identification or Description: EMI WATER DELIVERY

AGREEMENT g,
Doc. Date: September 14,2018 or [ Undated at time of notarization S _\\?' """""" "? Z
e ; b = T.:"*OTAR r: E
No. of Pages: 72 Jurisdiction: First Circuit = i ¥000-360 (¥ =
= (in whi ; ; = Cix s
M] / (in which notarial act is performed) Z m)._.-.b[_mh\.._i\\? 3
@ /) 09/14/2018 ”/,,,‘?;-EO S §
Signature of Notary / Date of Notarization and "’lf;w“”ﬁm\\\‘\

Certification Statement

Ava N. Morgan
Printed Name of Notary

(Official Stamp or Seal)

MP_003577

000006



STATE OF HAWAII )
SS:

R

CITY AND COUNTY OF HONOLULU )

On this 14" day of September, 2018, before me personally appeared CHARLES W.
LOOMIS, to me personally known, who, being by me duly sworn or affirmed, did say that such
person executed the foregoing instrument as the free act and deed of such person, and in the
capacities shown, having been duly authorized to execute such instrument in such capacities.

AW
\\‘\\\\\t‘-- MORG 4,
SIS Wz @ ),m
e ¢ , !
S T/ LOTARY: (2 o
= k72000360 i = Name: Ava N. Morg#h
= @; PUB\-"‘_,.-;S(;: Notary Public, State of Hawaii
//// Jq "l.....--'.\A? \"5*
“, TE OF o .. .
"fu””mm\\ My commission expires: 07/23/2020

(Official Stamp or Seal)

NOTARY CERTIFICATION STATEMENT

Document Identification or Description: EMI WATER DELIVERY

G Wiy
AGREEMENT \\\\\\:\ MO 1ty 4?/,
3 e, G, %
Doc. Date: September 14,2018 or [ Undated at time of notarization §.§."' ---- 7z
S VS oTARy: | =
G fu 2% . T = i@l Fi o=
No. of Pages: 72 Jurisdiction: First Circuit = %i '2000-360 : * =
: (in which notarial act is performed) = &P.."-. bUBL\O.-': =
4 ’Vl) 5 Wi - \x.\vs-
! 09/14/2018 o RS
- o %, &0 -
Signature of Notary J Date of Notarization and fu;,l.”,'m“\\\

Certification Statement

Ava N. Morgan

(Official Stamp or Seal)
Printed Name of Notary
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STATE OF HAWAII )
)SS.

COUNTY OF MAUI )

On this jyth day of September , 2018, before me
personally appeared ALAN M. ARAKAWA, to me personally known, who being by me duly
sworn, did say that he is the Mayor of the County of Maui, a political subdivision of the State of
Hawaii, and that the seal affixed to the foregoing instrument is the lawful seal of the said County
of Maui, and that the said instrument was signed and sealed on behalf of said County of Maui by
authority of its Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument
to be the free act and deed of the said County of Maui.

IN WITNESS WHEREOF, 1 have hereunto set my hand and official seal.

W -
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& Gt thon Tte, Nop, - 1]
SEINoy - EZ NOTARY PUBLIC, Stgie ofd xitHoikaika
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= i Ay - BE=E My commission expires: 2v.22
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2, 2§
//{? q“Q. ...... ;_! - %
1w
NOTARY PUBLIC CERYIFICATION
Doc Date: q-14-i¢ #Pages as
Notary Name KELI P HAHODIRAIRA Judicial Circuit: 2ad
Doc. Description:
EMi Wakr Delivery A greement \\:\:‘_\_\-c\\‘-‘-gfﬂ ;.f;m//,;,ﬂ_
' Sl e,
= ..__- NC‘}* Q} ;/
sl s T2
. | i:.-h_-'?' HraA0 d:‘b'hs {?J-E.-:-E
Notary Signature: K&g‘: I Nabye L ad _E_%:_ v o%f’ﬁs _:?j_‘:—"_‘
L = el b R
21?‘,\ '-‘q 05:.;- =
: A4 (F %, O gy ot
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Date //f,r/ ”;ﬁﬁﬁi{ \\\\\\\
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EXHIBIT A

THE 1973 AGREEMENT

-— L Ti. LM Vn,'___!,u‘

Lo e T da - LA
S A -.

r
]

i MEMORANDLM OF UNDLIETANDING

THIS HENOGRANOUM made as of the 3lst day of December,
1973, by and between the BOARD OF WATER SUPPLY OF TIE COUNTY

OF MAUI, whose post office address is Kalana O Maui, Wailuku,
Maui, Hawaii, ‘hereinafter called BWS, and EAST MAUI IRNIGA-
TION COMPANY, LIMITED, a Hawaii corperaticn, whose post
office address is Pala, Maui, Hawail, hereinafter called
EMI, and HAWAITAN COMMERCIAL AMND SUGAR COMPANY, & division
of Alexander & bLaldwin, Inc., whooe post office address is
Puunene, Maul, Hawalil, hercinafter called HCES, ’

Dackground, At the present time DML is the holder
of three gener@l licenses from the State of Hewaiil coveriup
the following areas: License Ho. 3505 (Wahilu), which license
expires on June 30, 1976, General License Ho, $-3655 (Honomanu),
which license expires June 30, 1986, end Genersl Licensa YNa.
3578 (Huelo), whicli license expires June 30, 1981. EMI also
has a revocsble permit for the Keatlae arca with the State
of Hawaii, pending An offering for a new license for ?ublic
bid sometime in 1974. The approximate locaticna of tha
respective license arcas are indicated in Exhibit A artachad

hereto, Furthev, ENI, 1C&S and BYS have enterad incs an

24k EFacTh

agreement (herein called the ''1961 Agreement") whexzzhy BUS
has the right to collect water in areas owmed or leased by
LML and HC&S in the Waiakamoi area and the Awalau Intale
area, the approximate houndaries of which are indicated in
bilack on Exhibir B.

P In order to establish a coastant and steady flow
of water for the continued prowth ana projress of the lsland

of Mavi, the parties have agreed to the following terms and

—
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conditions concerning the collectlon and delivery of water
by EMI in cthe east Maul area with respect to the properties
under license by FMI with cthe State of Hawali and also on prop-
ercies owned by EMI co be used by BWS for publie water purposes
in che ¥ula and Makawao and Fahiku water ayste;s of BWS.

1, ‘Eihikﬂ' EMI will continue te collect and

deliver to BWS at the rates provided hcréin up te 6,000

‘gallons of wacer per twenty-four hour day to serve the

Nahiku cormunicy. The delivery point shell be the same
point as presently used by FMI and BWS.

2. Waiakspoli and Awalau Areas. As of January 1,

1974, EMI will be appointed the exclusive manager to collect

and deliver water in the area presently under license to

BWS from EMI and HC&S, the approximatre area of which is
indicated Iin red on Exhibit B, Within that area FMI shall

be responsible, at itse expense, for the operation, maintenance,

.repair of the water collection and conveying facilities and

.the operation of the water storapge and pumping facilities

and shall collect at the highest elevation possible the
maximun quantity of water that is economlcally feasible.
FMI agrees at its expense and at its sole discrecion to
replece existing collection facilicies or install additional

collection facilities, or hoth, in order to improve the

_collection of water in this area. Any replacements to che

existing collection facilities or any addicional collection
facilities Installed by FMI shall belong to BWS upon comple-
tion of construction of each item.

Title to the existing water collection faeilities

installed by BWS shall remain with DWS. BRWS shall be responsible

for the maintenance of the storage facilities in this area

9.

10
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‘except that EMI shall perform minor maintenance on Puohokamoa

dam and the three Waiakamol dams. The portion of the system
under the operational jurisdiction of BWS is colored in blue
and under the operati?npl jurisdiction of EMI 1s colored in
red on the sketch attached hereco as Fxhibit C.

EML will at its expense from time to time and at
all times during the terﬁ of this agreement, repair, main-
tain, amend and keep water collection facilities at any
time during the texm of this agreement existing within the
collection area in good operational order and condition ‘and
will® not allow unnecessary loss or waste of watar.

Extensive and substantial.damages to the eollection

and conveying and storage facilities owned by BWS as provided

herein due to acts of God or events beyond the control of

. EMI requiring restoration or replacement of the facilities

ghall be the responsibility of BWS. Actual restoration and
replacement of the existing facilities shall be subject to
budpetary limttntioﬁs of BUS vwhich agrees to exercise reason-
able judgment and good faith te include the costs, or portions
thereof, of restoration and replacement in the ensuing budget
or budgets. Actual regtoration and replacement of additional
facilities constructed by EMI shall be made at the diserecion
of BWS which decision shall be £inal and shall not be subject
te arbitration. .

At the end of the term of this agreement or sooner
termination as provided herein, EMI shall surrender the col-
lection and conveying facilicies presently existing on the

property together with any and all improvements or additional

=, o
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facilities EMI may have installed to BWS in pood operational
order and condition, ordinary wear and tear or damages due
to acts of God or beyond the control of EMI being excepted. L
To the extent inconsistent with the terms of this
_ agreement, the provisions of the agreement dated January 22,
1961, (“1961" Agreement'") by and between the p;rties herein
shall be cancelled and terminated by mutual agreement.
All water collected by EMI in the Walaltamoi and
Awalau Intake areas shall be discharged into the folleowing
points:
- Waiakasmoli and Olinda Reservoirs
Waiakamoi Pump
Awalau Intske
Piholo Reservoir
The parties shall, Lif necessary, execute a more
definitive agreement outlining the duties and responsibili-
ties of each party consistent with the terms of this agreement,
3, Vailoa Ditch, From the waters collected by
EMI in the Wailoa Ditch System EMI will make availa?le to
BWS up to 12 million gallons of w;ter per twenty-four hour
period., An additiodal 4 million gallons of water per twenty-
four hour period as needed by BWS will be made avallable by
Eﬁi to BWS upon one year's wriiten notice teo EMI,
Waters from the Failoa Ditch phall be delivered
to WS et the following points preasently usad by EMI and BUS:
Huluhulunui, Lilikoi and Kamole Forebay. -

4, Proportionatc Reduction, If EMI is not suc-

cessful in aequiring or holding the liecenses mentioned here-
inabove or in the event of a court ruling or the adoption
of any governrmental statute, nrdina&cn, regulation or policy
including but not limited to the withdrawal by the State of
any lands under license or the condemnation of any lands

imder license, reducing the amount of water collecred or

12
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delivered by FMI or affecting the capability of FHMI to

collect or deliver water, then sublect to and with the approval
of the BW5 by a vote of 2/3 of the members present, the amount
of water to be delivered to BWS hereunder may be reduced pro-
portionately; provided that in the event EMILs not successful
in acquiring or holdinp the licenses mentioned-hereinabeve,
then BWS will. approve a proportionate reduction only (1) if
the replacement State license included a provision vherein the
licensee i{s required to.make the proportionate amount of water
available to BHS and (2) after a vote orf 7/3 of the members
present at a meeting duly called.

5.. Due Diligence. EMI agrees to comply with the
terms of the existing State licenses and to use due diligence
to mequire replacement licenses as the present licenses,
including’ the Keanae license, expire and replacement licenses
for the same area coﬁtaining gubstantially similar terms,
other than the rent, are offered for bid by the State. BUS
agrees to request the State Board of Land and Matural Resources
to include a provision in any reélacement license that the
licensee make available to BWS amounts of water consistent
witﬁ this agreement.

6. Addicional Delivery Points. Additional delivery

points way be added from time to time as mutuslly apgreed be-

tween the parties., In tﬁ; event the parties fmnil to agree

and a party desires anorther delivery point to be added, then

the same shall be devermined by arbitration as provided herain.
7. Water Charges. JPWS shall pay to EMI the sum

of six cencts_par thousand gallena deliverad by'FMI_to BWS

from the Nahiku and Wafakamod and Awalew Incake Systems and

the Walloa Dicch System. This racte shall remain fixed for

the term of this agreemenc., After rhe lapse of fifreen (1S5)

years of the term of this agreement, EML may request for

.
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an adjustment in the water charpges due to increases in the
cost to EMI of (1) payments to the State for water pursuant
to the licenses mentioned herein; (2) fuel oil; (3) salaries
and wages of EMI employees. BWS shall consider the request
only afrer an uffimativu vate of 2/3 of the members of the
Board present at such meeting duly called agreeing to con-
sider the request. TIn the event RWS should decide to con-
sider the request by a vote of 2/3 of the members present,
then BWS shall datermin; the request of EMI by a vote of 2/3
of the members present. The decision of BUS shall be final
and shall not be subject to arbitration.

BUWS shall install and maintain suitsble mete-s or
other measuring devices (hereinaftgr called meters) satis-
factory to EMI for the purpose of measuring the total amount
of water as provided herein., The meters shall be mainctained
within 27 accuracy and shall be tested every three years by
DWS. Separate meters shall be installed by BWS to measure the
water at any additioncl delivery point which may be required
by EMI for a proper determination of the quantity of water
being taken. Readings of the meters shall be taken and
recorded by BWS ac sufficient intervals so as to give a
record in such form and degree of accuracy as shall be
satisfactory to both parties, Reports of such readings
ghall be delivered by BWS to EMI acr such intervals ds shall
be.agreeable to the parties and FMI shall hove the right at
all rimes to inspect and make copies of the records of

LWS and to mcke independent readings to verify all measure-

ments taken by BWS. Where BWS operates a continuous water
,8tage recorder which makes other water measurementcs within
any of tha sources lisced above, copfes of all cha flow
charts andfor records of individual water measurements

shall bz furnished to TMI,

i

14

ImanageDB:4541847.6 MP_003585

000014



AWS wil. pay the water charges her 1 mentioned
in lawful currency of the United States at times and in the
,mannet provided above to EMI or such other person ox corpora-
tion as shnli be designated by FMI in writing at least 10 days
prior to the next ensuing payment.

8. Priority. BUS shall use insofar as pracrical
all of the water collected in the Walakamoi and Awelcu Intake
'Systens priuf to pumping water collected at Kamole Torebay.
"EMI shell give BWS priority in the use of water im fulfilling
_EMI's obligations set forth hereln before any other privare use.

9. Water Delivery. If the State of Hawall requires
in any replacement license to the licenses mentioned hersin-
above that the licensee malke availeble to BWS for publid

-consumption and uge certain portion of the water collected
in the license area and the successful bildd«r is a person,
partnesship or corporation other than EMI or HCE&S o~ any
corporation affiliated with Alexandar & Baldwin, Ine. and
said licensee delivers sald water to a convenient point of
connection onto the Walloa Ditch. Syscem, then EMI agrees to
convey sald water from the point of connection onto the Walloa
Ditch System to the points of delivery specified in this agree-
ment to BWS free of any charge whatscever,

10. Improvements to Wailoa Ditch System. FEWI

recognizes that impraveméntﬁ to the collection system
for the Wailece Ditch System may be necessary in order for
EMI to provide the amount of water provided herein to
BWS. EMI agrees that it shall at its expense make the
necessary improvements as may be required., To the

extent required by maeintenance the parties recognize

"that portions of the Wailoa Diteh System may from time

e T T T I g T Sty e rerwor — Ty
5 . S 4
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to time be shut down for short perieds of time, In

such cases diversion of the water frem one area to another
may be necessary and encﬁ party shall cooperate with the
other in order to .pemil: the repalr and maintenance of the
Wailpa Ditch System.

11. Anti-Pollution. EMI agrees.that it will use
diligent efforts to prevent contamination or pollution of
the water and that in the installation, malntenance and
construction of collection facilities, and in the collection
and delivery of water, it will in all cases comply with the

rules and regulations of the Department of Land and Natural

_ Resources, Department of Agriculture and the Department

of Health of the State of Hawaii concerning the prevention
of contamination or pollution, ©MI shall not be otherwise
responsible for the qualicy or potability of the water

delivered to BWS according to'thg terms of this agfeemanc.

12, Excuse of Perfnrmaﬁce. Anything in chis

agreerent to the contrary notwithstanding, providing such
caupe is not due to the willful act or neglect of EMI,
EML shaell not be deemed in default with respect to the
performance of any of the terms, covenants and conditions
of this agreement 1f ssme shall be due to any atrike,
lockout, civil commotion, war-like operation, invasion,
rebellion, hostilities, military or usurped power,
sabotage, governmental regulations or controls, imability
to obtain any material, service, er £inancing, through
act of God or other cause beyond tﬂe control of EMI.

. 13, Term. The term of this agreement shall be

for twenty (20) years commencing January 1, 1974, and termi-

-3~
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nating on December 31, 1993; provided, however, that this
apreement may be extended from time to time by mutusl agrec-
ment; provided further, that Lf any party decides not‘ to
extend the term of this agreement beyond December 31, 1993,
then such party must give written notice of its decision to
the other party p;ior to De;;mber 31, 1991; fauilure to pro-
vide such notice by December 31, 1991 shall extend, with
the ccl':nsem: of the other party, this agreement for a period
of two years if no notice is given by December 31, 1993, or
if notice is given after December 31, 1991 bur before December
31, 1993, then this agreement shall be extended, with the
consent of the other party, for a pericd of two years from
the date such notice was give;.
14, Arbicration. Except as provided in paragraphs

2 and 7, if at any time during the term of this agreement
ué after the expiration or sooner determination thereof,
any guestion, dispute, difference or disagreement shall
arise between the parties hereto which caennet be adjusted
or settled by them to their murual satisfaction, then
cvery :ﬁch matter shall, at the desire of either party, be
submitted to and be determined by three (3) arbitrators in
the manner provided by Chapter 658 of the Hawaii Revised
Statutes, as the sama now 1s or may from time to time be

. amended, in which case either party may give to the other
party written notice of its desire to have an arbitration
of the matter in question and appoint one of the arbitrators
in said notice, wvhereupon the other party, within ten (10)
days after the recelpt of such notice, shall appoinc a second
arbitrator and, in case of failure so to do, the party who
has already appointed an arbitrator may have the second
arbitrator appointed by & judge of the Circuic Court of the
Second Judicial Circuit of the State of Mawail, and cthe two

arbitrators so appointed, in eirher manner, shall appoint

17
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the third arbitrator, and in the cvent that the two arbitra-
tors so appointed shall, within ten (10) days after the
appointment of the second arbitrator, fail to appoint the
third arbitrator, ‘either party may have the third arbitrator
appointed by said judge, and the three arbitrators so appointed
shall thereupon proceed to detzrmine the matter in guestion
and the decision of any two of them shall be final, conclu-
sive an% binding upon the parties unlass the same shall be

* yacated, modified or corvected as by said statute provided.
The arbit;atnrs shall have all the powers and duties pre-
scribed by saild statute and jﬁdgment may be entered upon
such award by the said Circuic CnurF as provided by said
statute and said judgment shall not be subject to appezl,
Each of the parties shall pay its own expenses but the
compensation and expenses of the erbitrators shall be

borne nquaily by both partips.

15, Default. This agreement is upon the express e
g
condition that if any one or more of the following events g

of default shall occur, to wit:

&, DWS shall f£ail to pey the water rates
herein reserved or any part thereof within thirty (30) days
after the same become due: or

b, EMI shall fail to observe or perfornm
ony of the covenants herein contained and on the part
of EML to be observed and performed, eand such failure shall
continue for a period of sixty (60) days after written notice
thercof given by BWS to EMI. ’

Then and in case of any such default EMI or BWS
aa the case may be, may, uvpon the occurrence of such event

of default or at any time thereafter during the continuance

-10-
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of such default, at its respective option, terminate this
pgreement by giving ten (10) days' written notice thereof
to the defaulting party without resort to any legol process,
all without prejudice te any other remedy or right of actlon
which the other party may have f{or such defaulg.

In Additicn the partles agrce to enter into dis-
cussions for the purpose of entering into an elternate
default provision in the event of default by EMI,

16. Acceptance of VWater Rates Not Walver, The

acceptance of payment of water rates by EMI or its agents

! shall not be deemed' to be a walver by it of any breach by
' BUS of any covenant herein contained, The wailver by any
party of any bisach shall not operate to extinpuish the
covenant or condition, the breach whereof has been waived
nor be deemed to be a waiver by such party of its right to
terminate thls agreement for any breach thereof,
17. ldscellansous.

a. Dofindtions. The terme "parcy" and
"parties" as used herein mean acd include EMI, HC&S and
the BUS.

b. HNotics=z., Any notice or demand to be given
to or served upon a party in connection with thic agreement
shall be deemed to have been sufficiently gilven or served
for all purposcs by belng sent as registered mall, postage
prepald, addressed to such party at its post office addreos
hercinbefore specified or =€ such qther post office address
a8 sich party may from time to time designate in writing to
the other party, or by being delivered personally to any

ofticer of such parcy within the State of Hawaii, and any

.
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such notice or demand shall be deemed conclusively to have
been given or served on the date of such registration or
personzl delivery,

18, Successors and Assipns., All the terms, cova- b=

nants, and conditions of this agreement shall inure to the
benefit of and be binding upon the successors and assigns
of all parcies,

+ 19, DPrivate Contract. Nothing herein contained
shall be construed as impressing this agreement with the

character of a public service contract and no owvner of any

‘yater privilege, domestic, commercial or othsrwise, granted

by BWS, shall have any right, ritle or interest in or to
any of the water deliverable to BWS which shall be enforxce-
able epainst or be binding upon EMI:

20. Rates Not Tndicative. 1In the event of con-

dermation of any land or water rights in the areas covered

by this agrecement, the water rates contained in this agree-

ment shall not be taken as Indicative of the true valus of

the land or water righu%, nor ;hall they be used for appraisal

purpcses on such taﬁing. J im_J

21. Awmendment. This egreement mzy be amended by
mitual agreement in writing ezecuted by both parties,

22, Congent, Ta the extent required by the pbove-
mentioned State licenses the participacion of EMI in this
apreement is subject to the approval of the Board of Land
and Natural Repources of the State of Hawaii,

IN WITNESS WHEREOF, the parties hereto have caused
this instrument to be duly cxecuted'this - ;f%{;ﬂ day of
Decomber 1974, effective as of December 31, 1973.
BOARD OF WATER SUTPLY OF

THE UNTY OF MAYI
& -~
Dy /ﬁ“/ ;
[

Ics
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EAST MAUI IRRIGATION COMPANY,
LIMITED
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July 27,

A3

ALEXANDER & BALDWIN, INC,

E22 BISHOP STREET * PO, BOX 3440
' HONQLULU, HAWAII 86801

1982

Department of Water Supply
Comty of Maui
VWailuku, Mavi, Hawail 96793

Re: Water Agreement dated December 22, 1961, as amended by

Memorandum of Dnoderstanding dated December 31, 1973/KULA AGRICULTURAL PARK

Gentlemen:

The purpose of this letrer ie te set forth our understandings with respect to the
withdrawal of water by the Department of Water Supply (“herein Department”) from
the Wailoa Ditch for the Rula Agricultural Park.

1. Additionsl delivery point. Department hap deslgnated, pursuant to paragraph

6 of the MHemorendum of Understanding dated December 31, 1973, and HC&S and
EMI conecur, the Hamakus Ditch at a location Just beyond Reservoir 40, as
outlined in red on the map attached hereto .ss Exhlbit A aund incorporated
herein by reference, (the "delivery point") as the delivery point from which
woter will be withdrawn to serve the needs of the FKula Agrieultural Park.

2. Delivery Systew.

fe

e

ImanageDB:4541847.6

The Department will construct a delivery systen, consisting of a pump
styucture, measuring devices, diversion channel apnd pipeline system from
the delivery point to the Kula Agricultural Park et locations generally
shown on the attached Exhibit A (hereln "delivery system™)s Detailed
plans and pgrants of eapements with wetes sod bounds descriptions of
easement locations shell be prepared by the Department after approvel of
the lzudowner involveds The Depariment shall be respoosible for acquir-—
ing any easements pecessary to accomplish the delivery of water from the
delivery point to Kula Agrileultural Perk. Construction plams and
specifications for the pump structure, mesauring devices apd diversion
chanpel and pipeline system shall bae prepared by the Department subjeet
to the prior appraval of HC&S.

The Department will be vresponsible for the repalr, mnalntepance emd
replacenent of the entire delivery system, or portions thereof, from the
delivery point to the Kule Agricultursl Park. Nelther BC&S nor EMI
ghall be required to perform eny repair, opalntemance services to the
delivery system or replace sny portion thexeofe

.

TELEPHONE (B0S) 5258811 * TELEGRAPH ALEXBALD

25

MP_003596

000025



Departeent of Water Supply
Coenty of Maui’

July 27, 1982

Page Two

ce 'The Departwment phall install, as part of the delivery system, suitahle

meters or other measuring devices (“meters”) having & two percent accu-

racy factors Department agrees to repalr, wnalntain end upkeep the

meters within the tolerance factor and to test the peters at lezst once

. every three years po that the volume of water belpg withdrawn can be
accurately measured.

3. Pumping Operations. Jn order to essure that water will be availsble at the
delivery polnt, the Department shall, prior to the commencepent of any pumping
of water, provide HCES with at least 24 bours® potice as to the (1) time for
the commencement of pumping, (2) time for the cessation of puping, and (3)
the quantity of water to be pumped. If the commencement snd cessation of
punping is done during HCAS's regulsr busineps hours, then HC&S will not
charge for ite employee's time and expenses to regulate the flow of water to
the delivery poilnt. If the commencement or cessetlon of pumplng is done
before or after HC&S's regular business hours, then BC&S's costs shall be
paid by the Department.

We trust that the forepoing expresses our understandings regarding the deldvery
of water to tha Kuls Agricultural Park. Ws request thet you slgn in the spaces
provided below sod return the original to ws. Your continued support and
cooperation is deeply eppreciated.

Very truly yours,

HAWATIAN COMMERCIAL & SODGAR
COMPANY, a division of

Alexander & Baldwin, Inc. EAST MAUT IBRIGATION COMPANY

By

Yelatie Oece Pravet - Rgricdfoc L}”ﬁ Wée [hesideny™

‘The foregoing terms are accepted and
approved this 29 <"day of iy, 1982,

DEPARTHENT OF WATER SUPPLY
COUNTY OF MAUXL

by Dido S Ao

Its  Director

26
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AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THIS AMENDMENT, made and entered into this AL day of

/Lftﬁ{ , 1992, by and amongst EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation, whose mailin address is
P. 0. Box 266, Puunene, Hawail 96784, referred to as "EMI", A&B-
HAWAII, INC., HAWAIIAN COMMERCIAI AND SUGAR COMPANY, a division
of Alexander & Baldwin, Inc., whose mailing address is P. 0. Box
266, Puunene, Hawaili 96784, referred to as "HC&5", and the BOARD
OF WATER SUPPLY of the County of Maui, whose principal place of
business and mailing address is 250 S. High Street, Wailuku,

Hawail 96793, referred to as the "Board",

WLILTRESSETH:

WHEREAS, on December 31, 1973, EMI, HC&S, and the Board
entered into that certain Memorandum of Understanding relating,
in part, to the collection and delivery of water by EMI, the
maintenance of certain water collection facilities, and the
furnishing of water to the Beard; and

WHEREAS, the term of the Memorandum of Understanding is
scheduled to terminate con December 31, 1993; and

WHEREAS, the parties hereto desire to extend the Memorandum
of Understanding for 2 periocd of two years; now, therefore,

IN CONSIDERATION of the mutual promises and agreements
hereinafter set forth, the parties hereto agree as follows:

1. Item 13 is deleted in its entirety and substituted with

the following:
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"13. Term. The term of this agreement shall be for {m>

twenty two (22) years commencing January 1, 1974, and

terninating on December 31, 19595; provided, however, that

this agreenment may be extended from time to time by mutual

agreement.”

2. Save and except as amended herein, the Memorandum of
Understanding shall remain in force and effect.

IN WITNESS WHEREOF, the parties hereto have caused this

instrument to be duly executed on the date first above written.

EMI:
EAST HAUI IRRIGATION COMPANY,
LIMITED

( [
e A
(Please type or print name above)
Its

b B O s
)y

(Please type or print name above)
Its

HC&S:

HAWAIIAN COMMERCIAL AND SUGAR
COMPANY

{Please type or print name above)
Its

30
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(Please type or print name above)
Its

Board:

BOARD OF WATER SUPPLY,
COUNTY OF MAUI

/;/)ﬂfzua Qr

LARRY JEFTS )\
Its Chaifperﬁbﬂ

e

APPROVED AS TO FORM
AND LEGALITY:

%—L—LA——J__.—_-‘_._]
Howard FukWshima
Deputy Corporation Counsel

County of Haui
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STATE OF HAWAIT ) . 3

) ss.
COUNTY OF MAUI )
on this [ agy of April , 1992, before me
appeared £ichard Comeson and Lyle 4. Wﬂ'kfnadvﬂ

to me personally known, who, being by me duly sworn, did say that
they are the _2r. Viee Prisidiat  and Asst. Oceretbary V4
respectively, of EAST MAUI IRRIGATION COMPANY, LIHITED, a Hawall
corporation; that the seal affixed to the foreqomg instrument is
the corporate seal of said corporation; and that said instrument
wag signed and sealed on behalf of said corporation by authority
of its Board of Directors, and the said cfficers acknowledged
said instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.

Notary Public, State of Hawaii

My commission expires: 57Z}ST§}~
STATE OF HAWAIL ]

85.
COUNTY OF MAUI ]
on this /ot day of f40r¥ , 1952, before me

appeared Eichtrd L. Lamersr _ and

to me personally known, who, being by me duly sworn, did say that
they are the fignera| Manages " and
respectively, of HAWATIAN COMMERCIAL AND SUGAR COMPANY, a Hawall
corporation;: that the seal affixed to the foregoing instrument is
the corporate seal of said corporation; and that said instrument
was signed and sealed on behalf of said corporation by authority
of its Board of Directors, and the said officers acknowledged
said instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Yibpin L [letackine)

Notary Public, State of Hawaii

My commission expires: 5;?557&}—
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STATE OF HAWAII )

} ss.
COUNTY OF MAUT )
on this /% __ day of Una+y_, 1992, before me
appeared Laprtf ftEm , to me per%onally known, who,

being by me duly sworn, did say that _/42/ is the Chairperson of
the BOARD OF WATER SUPPLY of the County of Maui, and that the
seal affixed to the foregoing instrument is the lawful seal of
the said BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed op behalf of the said BOARD OF WATER SUPPLY,

and the said rry Je acknowledged the said
instrunent to be the free act and deed of the said BOARD OF WATER
SUPPLY.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.

£, Notary Public, State of Hawaii

“ L ¢

My commission expires:

33
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o SECOND AMENDMENT TO

&) KE DUM_OF DING
THIS AMENDMENT, made and entered into this 25th day of
April , 1994 , by and amongst EAST MAUI IRRIGATION

COMPANY, LIMITED, a Hawail corporation, whose mailing address is
P. O. Box 266, Puunene, Hawaii 96784, referred to as "EMI", A & B
HAWAII, INC., through its division, HAWAIIAN COMMERCIAL AND SUGAR
COMPANY, a Hawaii corporation, whose mailing address is P. 0. Box
266, Puunene, Hawail 96784, referred to as "HC & S§", and the BOARD
OF WATER SUPPLY of the County of Maui, whose principal place of
business and mailing address is 200 S. High Street, Wailuku, Hawail

96793, referred to as "BWS",

HWITNESSETH:

WHEREAS, on December 31, 1973, EMI, HC&S and BWS entered into
that certain Memorandum of Understanding, referred to as the
"Memorandum", relating, in part, to the collection and delivery of
water by EMI to, the maintenance of certain water collection
facilities of, and the furnishing of water to BWS; and

WHEREAS, on May 1, 1992, EMI, HC&S and BWS entered into that
cartain Amendment to Memorandum of Understanding relating to the
extension of the Memorandum from December 31, 1993 until December
31, 1995; and

WHEREAS, the Memorandum permits BWS to withdraw up to 6,000
gallons of water per twenty-four hour day to serve the Nahiku
community; and

WHEREAS, the maximum daily usage of the Nahiku community is

35
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currently 12,600 gallons per day; and

WHEREAS, BWS desires to increase the withdrawal rate for the
Nahlku community; now, thereforae,

IN CONSIDERATION of the mutual promises and agreements
hereinafter set forth, the parties hereto agree as follows:

1. Item 1 of the Memorandum is deleted in its entirety and
substituted with the following:

"1. HNahiku. EMI will continue to collect and deliver to

BWS at the rates provided herein up to 20,000 gallons of water

per twenty-four hour day to serve the Nahiku community. The

delivery point shall be the same point as presently used by

EMI and BWS."

2. Save and except as amended herein, the Memorandum, as
amended on May 1, 1992, remnains in force and effect.

IN WITNESS WHEREQOF, the parties hereto have caused this

instrument to be duly executed on the date first above written.

EMI:

EAST MAUI TRRIGATION COMPANY, LIMITED

Richard F. Cameron

(Please type or print name above)
Its Executive Vice President

Lt /é/f&aw\
Beverly J! Gieen

{Please type or print name above)
Its Secretary

36
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APPROVED AS TO FORM
AND LEGALITY:

R,

A & B HAWAII, INC.
through its division
HAWAIIAN COMMERCIAL AND SUGAR
COMPANY

r -
-Richard F. Cameron

(Please type or print name ahbave)
Its Senior Vice President

o /)4@;,\/

Beverly J. Gfeen

{Please type or print name above)
Its _Secretary

BWS:

BOARD OF WATER SUPPLY
COUNTY OF MAUI

Y

Larry. -Jefts Z%bvra wa et

Its Chairpers

County of Maui

ImanagelB:4541847.6

ounsel
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STATE OF HAWAIT )
) ss.
CITY & COUNTY OF HONOLULU )

Oon this 25th day of April, 1934, before me appeared
Richard F. Cameron and Beverly J. Green, to me personally known,
who, being by me duly sworn, did say that they are the Executive
Vice President and Secretary, respectively, of EAST MAUI
IRRIGATION COMPANY, LIMITED, a Hawaii corporation; that the seal
affixed to the foregoing instrument is the corporate seal of said
corporation; and that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of
Directors, and the said officers acknowledged said instrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal,

2il AR AL W AP

Notary Public, S¥ate of Hawall

My commission expires: _5/15}/é¢{

STATE OF HAWAILI )

88.
CITY & COUNTY OF HONOLULU )

on this 25th day of Bapril, 1994, before me appeared
Richard F. Cameron and Beverly J. Green, to me personally known,
who, being by me duly sworn, did say that they are the Senior
Vice President and Secretary, respectively, of A&B-HAWAII, INC.,
through its division HAWAIIAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation; that the seal affixed to the foregoing
instrument is the corporate seal of said corporation; and that
said instrument was signed and =sealed on behalf of said
corporation by authority of its Board of Directors, and the said
aofficers acknowledged said instrument to be the free act and deed
of said corporation.

IN WITHESS WHEREOF, I have hereunto set my hand and official
seal.

it P s

A 2 Notary Public, Stafe of Hawaii

My commission expires: 5;4@5/?&/
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STATE OF HAWAIIL )

) 55.
COUNTY OF MAUTI )
On  this 26th day of aApril , 19 94 , before me
appeared Byron Walters , to me personally known, who,

being by me duly sworn, did say that he is the Chairperson of
the BOARD OF WATER SUPPLY of the County of Maui, and that the
seal affixed to the foreguing instrument is the lawful seal of
the said BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed on behalf of the said BOARD OF WATER SUPPLY,
and the said Byron Walters acknowledged the said

instrument to be the free act and deed of said BOARD OF WATER
SUFPPLY.

IN WITNESS WHEREOQOF, I have hereunto set my hand and official
saal.

—

&a Notary Public, State of Hawaiil

My commission expires: 4/19/98
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THIRD AMENDMENT TO
MEMO! D OF UNDERSTANDING

THIS AMENDMENT, made and entered into this & day of
January, 15996, by and among EAST MAUI IRRIGATION COMPANY,
LIMITED, a Hawail corporation, whose mailing address 1is P. O.
Box 266, Puunene, Hawail 96784, referred to as "EMI," A&LB-HAWAII,
INC., through its division HAWATIAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation, whose mailing address is P. 0. Box 266,
Puunene, Hawaii 96784, referred to as "HC&S," and the BOARD OF
WATER SUPPLY of the County of Maui, whose principal place of
business and mailing address is 250 S. High Street, Wailuku,
Hawail 96793, referred to as "BWS,"

WRITNESSETH:

WHEREAS, the Memorandum of Understanding entered into on
December 31, 1973 by and among EMi, HC&S and BWS, which
subsequently was amended by an 2Amendment dated May 1, 1992 and
Second Amendment dated April 25, 1994, permits BWS to withdraw up
to 16 million gallons of water per twenty-four hour period from
the Wailoa Ditch System; and -

WHEREAS, the Wailoa Ditch System provides, on average, 55%
of HC&S's water needs, is essential to HC&S's ability to pump the
groundwater wells which provide the other 45% of HC&S's water
needs, and is necessary to run HC&S's two mills and pumps for
HC&S5's 16 brackish water wells in the central isthmus; and

WHEREARS, on numerous occasions, BWS's right to withdraw
water from the Wailoa Ditch System has, during times of extended
drought, put HC&S under severe stress; and

WHEREAS, the term of the Memorandum of Understanding is
scheduled to terminate on December 31, 1995; and

WHEREAS, the parties hereto desire to extend the Memorandum
of Understanding for a period of one year; now, therefore,

IN CONSIDERATION of the mutual promises and agreements
hereinafter set forth, the parties hereto agree as follows:

1. The following sentence is hereby added to the end of
the first paragraph of Paragraph 3:

"BWS agrees to use its best efforts to minimize its
intake of water from the Wailoa Ditch System whenever
the total flow in the Wailoa Ditch System drops below
55 million gallons per twenty-four hour periocd, and to
use 1its best efforts to move forward on a timely basis
with necessary steps, including the installation and
utilization of surface water storage of peak flows, so

13 rreme—1/2000

2ofor - re - AITE
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that BWS will be akle to reduce its dependency on the
Wailoa Ditch System whenever the total flow is below
55 million gallons per twenty-four hour pericd."

2. Paragraph 132 1s hereby deleted in 1its entirety

substituted with the following:

Understanding, as previously amended,

"13. Term. The term of this agreement shall be
for twenty-three (23) years commencing January 1, 1974
and terminating on December 31, 1996; provided, how-
ever, that this agreement may be extended from time to
time by mutual agreement."

3. save and except as amended herein, the Memorandum of

and effect.

shall remain in full force

IN WITNESS WHEREOF, the parties hereto have caused this
instrument to be duly executed on the date first above written.

EMI:

EAST MAUI IRRIGATION COMPANY,
LIMITED

Its Executive Vice President

Ao | Yelame—

Alysdn dJ. kamura
Its Secret

HCES:

A&E-HAWAII, INC., THROUGH ITS DIVISION
HAWAIIAN COMMERCIAL D SUGAR COMPANY

i)
Richard F, “Gameron
Its Senior Vice President

| atame—

1
Alysbn J( Nakamura
Its Secretary

73memo- 1108 -
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BWS:

EOARD OF WATER SUPPLY,
COUNTY OF MAUI

Marie Kimmoy o)
(Please type or print name above)

Its chairperson

APPROVED AS TO FORM
AND LEGALITY:

,/’Z’Zﬁ:? Cuj‘ e
GaRY ™), [ tarkci A
(Please type or print name above)

Its Deputy Corporation Counsel
County of Maui

TImame—~1/2738 — 3"
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STATE OF HAWAII )

COUNTY OF MAUI )

on this injﬁ_ day of January, 1996, before me appeared
RICHARD F. CAMERON, to me personally known, who, being by me duly
sworn, did say that he 1s the Executive Vice President of EAST
MAUI IRRIGATION COMPANY, LIMITED, a Hawali corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
said corporation; and that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of
Directors, and the said officer acknowledged said instrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
LS. ot Jof, Mgurs
Notary Public, State of Hawall
My commission expires: ﬂfbl{.&
STATE OF HAWAII ]
S8.
CITY & COUNTY OF HONOLULU )

on this J4# day of January, 1996, before me appeared
ALYSON J. NAKAMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said
corporation; and that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of
Directors, and the said officer acknowledged said instrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

¢ Notary Public, S€ate of Hawail

My commission expires: ;Zf.j’éf

TImamo-113198 =
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STATE OF HAWAITI
ss.

— st

COUNTY OF MAUI

On this &kh day of January, 1986, before me appeared
RICHARD F. CAMERON, to me personally known, who, being by me duly
sworn, did say that he is the Senior Vice President of
AGB-HAWAII, INC., through its division HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawalli corporation; that the seal affixed to the
foregoing instrument is the corporate seal of said corporation;
and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and the said
officer acknowledged said instrument to be the free act and deed
of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

L4 Seratee b thaune

Notary Public, State of Hawail

My commission expires: qfkéf# -

STATE OF HAWAII )
55.
CITY & COUNTY OF HONOLULU )

On this J#+¢ day of January, 19396, before me appeared
ALYSON J. NAKAMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of A&B-HAWAII, INC.,
through its division HAWAITAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation; that the seal affixed to the foregoing
instrument is the corporate seal of said corporation; and that
said instrument was signed and sealed on behalf of said
corporation by authority of its Beoard of Directors, and the said
officer acknowledged said instrument to be the free act and deed
of sald corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.

L, Notary Public, € of Hawaii

My commission expires: ?gmqﬁép

T3mene-17r88 =-5=
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STATE OF HAWAII )
) ss.
COUNTY OF MAUI ]

On this w day of msﬁ, before me appeared

HAagire . {5 Ferrs»pee, , to me personally known, who, being
by me duly sworn, did sa¥ that “%e. is the Chairperson of the
BOARD OF WATER SUPPLY of the County of Maui, and that the seal
affixed to the foregoing instrument is the lawful seal of the
said BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed on behalf of the said BOARD OF WATER SUPPLY,
and the said Afaree . K eeteees acknowledged the
said instrument to be the free act /and deed of the said BOARD OF
WATER SUPPLY.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal,
(‘3\ Notéry Public, State of Hawall
; . &
My commission expires: 44' 7 (78 -
TImema-113156 -
46
ImanageDB:4541847.6 MP_003617

000046



AGREEMENT RE 1973 MEMORANDUM OF UNDERETANDING,
REPAIRE TO WAIKAMOI WATER SYSBTENM,
CONSTRUCTION OF REBERVOIR AT KAMOLE WEIR

g

THIS AGREEMENT, made and entered into this 2z/st” day of
March, 1996, by and anmong A&B-HAWAIY, INC,, through its division
HAWAIIAN COMMERCIAL AND SUGAR COMPANY, a Hawall corporation,
whose malling address is P. 0. Box 266, Puunene, Mauil, Hawaii
96784, referred to as "HC&S™, tha BOARD OF WATER SUPPLY of the
County of Maui, whose principal plece of business and mailling
address is 250 5. High Btreet, Wailuku, Hawall 96793, referred to
as the "“BHWS," EJ\.ST-HAUI IRRIGATION COMPARY, LIMITED, a Hawall
corporation, whose malling address is P, 0. Box 266, Puunene,
Hawall 96784, referred to as "EMI," and KULAMALU, INC., a Hawali
corporatlon, whose malling address is P. 0. Box 1417, wWalluku,
Hawail 96733, referred to as "KULAMALU,™

HITNESSETH:

WHEREAS, this Agreement is being entered into in connection
with the proposed Agreement Concerning the Construction of
Storage  Tank, Tranamission ILine and Appurtenances, and
Improvement and Dedication of Existing Well, dated March -2/,
1996, between BWS and Xulamalu, and the proposed Agreement Re
Well Easement and Contribution to Design Work, dated March o2/ ,
1986, between HC&S, EMI and Kulamanu, concerning the development
of a well for BWS on land owned by HC&S ("Well Agreement"); and

WHEREAS, in connectlon with such Well Agreement; the partles
have negotiated certain agreements relating to the following: (1)
acceptance by BWS of certain terms and conditions relating to the
use by BWS of water from the Walloa Ditch System, (il) funding by
BWS of certain repairs to the Waikamoi water collection delivery

BWE.3(15/08
o0 olog €7 ono NN veld INTUINHATA BHT A R H 75:F NI 9R-RI-HUH
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system, and (iii) design and construction of a reservoir to serve
Kamole Weir;

NOW, THEREFORE, IN CONSIDERATION of the mutual promises and
agreements of the parties, the parties hereto agree as follows:

1. ent 3 Memgrandum of Understanding. BWS,
HC&S and EMI hereby amend the Memorandum of Understanding entered
into on December 31, 1973 by and among EXI, HC&S and BWS ("1973
Memorandum of Understanding"), as follows:

(a) BWS shall not be permitted to withdraw wora than 8
million gallons of water per twenty-four hour periocd from Walloa
Ditéh under any cilrcumstances. When the reserveoir described in
Section 3 below comes on line, the parties will discuss
modification of the foregoing limitatien in order to accommodate -
the reservoir.

(b) BWS shall not be permitited to withdraw water from
Walloa Ditch when the ditch flow drops below 11 million galleons
of water per twenty=-four hour period. This Iimitation 1is
necesasary in order to ensure sufficlent water for the operation
of HC&S' Puunene and Pala Mills, which provide 12% of the
electricity consumed by the general public on Mauil.

The limitations on withdrawal from Wailoa Ditch set forth above
shall take effect at such time as Kulananu (or its successors or
assigns) begins to draw water from the BWS system for the parcels
described in the Agreement Concerning the Construction of Storage
Tank, Transmiesion Line and Appurtenances, and Improvement and
Dedication of Existing well, dated March ﬁi{_, 1996, between BWS

and Kulamalu.

2. airs o1 Sys + HNotwithstanding any
pravision of the 1973 Memorandum of Understanding to the
contrary, BWS hereby agrees to use its best efforts to fund as

BRI/ WSS = 2'
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expeditiously as possible the repairs currently necessary, in the
discretion of EMI, to the Walkamol Upper Flunme. sald repairs
shall include but not be 1limited to: replacement of the top
cover of the Upper Flume, installation of non-slip surface on the
Upper Flume cover, and replacement of portlons of the Upper Fluma
trestle (i.e., braces, legs, runners, footlngs, etc.) as deened
necessary by EMI. The BRS and EMI agree to begin repairs as soon
as practicable and to coordinate with each other to undertake
such repairs. '

< 1 Reservoir at Kamole Welr. BWS agrees to use its bast

efforts to seek and secure on a timely basis appropriate funding
sources for the construction of the reservoir, and HC&S, EMI, and
KULAMALU agree to provide reasonable and necessary support to

obtain such funding sources. KULAMALU agrees' to fund the designm

work, up to $125,000, for the reservolr in coordination with BWS. et
BWS algo agrees to use ite best efforts to proceed with and to
complete the construction of sald reservelir as soon as possible.

IN WITHNESS WHEREOF, the parties hereto have caused this

Frs-ailima -3-

nonot R . LR T L A L]
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instrument to be duly executed on the date first above written.

I 100E

ImanageDB:4541847.6

EMI:

EAST MADI TRRIGATION COMPANY,
LIMITED

S

Richard ‘B, Camieron
(Please type or print name above)

Executive Vice President

Its

L)deaan_,~'PuUQuuuw~_J

Alyson Jf |[Nakamura
(Please type or print nama above)

Its Secrctiry

HCES:

A&B-HAWATI, INC., THROUGH ITS DIVISION
HAWAITAN COMMERCT. SUGAR COMPANY

e

"Richard F. Cameron
(Pleasa type or print name above)

—_—

Its Senior Vice President

M\/\ [ - Vesammr—
M&‘gﬁﬂ_ﬂkamum : '
[Pleasea e or print nama above)

Its Secretary

A
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KULAMALU :
XULAMALU, INC.

Stt X (7L oy

su'uwf‘t‘ @ - ol

(Please type or print name above)

s Lot

(Please type or print name above)

Its

BWS:

BOARD OF WATER SUPPLY,
COUNTY OF MAUI =

Wares W

AMaries A< mmeldy
(Please typa or print name above)

Its chairperson

APPROVED AS TO FORHM

AND LEGALITY: (;%izf’ff—‘
:;m—n{z;ﬁ = :

{Please type or print name above)

Its Deputy Corporation Counsel
County of Haui

AW RN = 5 =
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STATE OF HAWAII )
) ss.
COUNTY OF MAUI )

bﬁn this olq’l'h day of March, 1996, bbefors ne appeared

@ E . (G anesrvn and . to
personally known, who, belng by me duly sworn, did say that

jicare the Ly i/ (Sidentand i .. respactively,
of EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawall corporatien;
that the aeal affixed to the foregoing instrument is the
corporate seal of said corporation; and that said instrument was
siqne.d and .sealed on behalf of sald corporation by authority of
its Board of Directors, and the said officers acknowledged said
instrument to be the free act and deed of sald corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

L.s be{/

Notary Public, State of Hawall —_—

L}

Hy commission expires: q/é’ qb

STATE OF HAWAIL
585,

et e e

COUNTY OF MAUI

on this 14‘{’/3 day of HMarch, 1996, before me appeared
Qm\ . and— - to me%
e

ana‘l TNIOWT , who being by me duly sworn, did say that -khey
prm thekxé_b% and —— respectively,
of A&D~-HAWAIT, C., through its division HAWAIIAN COMMERCIAL &

SUGAR COMPANY, a Hawail corporation; that the seal affixed to
the foregoing instrument is the ocorporate seal of saild
corporation; and that sald instrument was signed and sealed on
behalf of said corporation by authority of its Board of
Directors, anéd the said officers acknowledged sald instrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and officlal

seal,
X%u’ (. M
L.g Wotary Publlic, State of Hawall
My commlsszion expires: G#b 9t
-1 1 -6-
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STATE OF HAWAII
BS,

e o

COUNTY OF MAUTL

On this =?fw day of March, 1996, before me appeared

5;/:)’ and o
personall k.nog.' wh-ég, belng by me duly sworn, dld say that
akd-the e e e e F
of KULAMALU, mc., a Hawali corporation; -bhett—tlm——scai—nfﬁxed /
“+to—the—foregoing—instrunent—is—the—eorporate—seal—of—mnaaid
; and that said ‘instrument was signed and sealed on
behalf of said corporation by authority of its Board of
Directors, and the said officers acknawledged said instrument to
bs the free act and deed of sald corporation.

IN WITNESS WHEREQF, I have hereunto set my hand and official
seal.

G

Notdry Public, State of Hawaill

My commission expires: 4”? /98

STATE OF HAWAIIL

COUNTY OF MAUI

on this *¥»- day of Karch, 1996, betore me appeared

Adgaries K7rerrmeeq ; to personally known, who, being
by me duly sworn, did say that EJ is the Chairperson of the
BOARD OF WATER BUPPLY of the County of Maui, 'and that the seal
affixed to the foregolng instrument is the lawful seal of the
said BOARD OF WATER SUPPLY, and that the sald instrument was
glgned and sealad on behalf of the said BOARD OF WATER SUPPLY,
and the said Agarees KTermmeey acknowledged the
sald instrument to be the free act and deed of the said BOARD OF
WATER SUPFLY.

IN WITNESES WHEREOQF, I have hereunto set ny hand and official

seal.
Notdry Public, State of Hawall
(f\ My commission explres: cﬁ/r“? /‘?g
e U] -7
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FOURTH AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THIS AMENDMENT, made and entered into this A0 % day of
December, 1996, by and between EAST MAUI IRRIGATION COMPANY,
LIMITED, a Hawail corporation, whose business mailing address is
P. O, Box 266, Puunene, Hawaii 96784, referred to as "EMI,"
A&GB-HAWAII, INC., through its division, HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawaii corporation, whose mailing address is
P. 0. Box 266, Puunene, Hawaii 96784, referred to as "HC&5," and
the BOARD OF WATER SUPPLY of the County of Maui, whose principal
place of business and mailing address is 200 S. High Street,
Wailuku, Hawaii 96793, referred to as "BWS,"

WITRESSETH:

WHEREAS, on December 31, 1973, EMI, HC&S and BWS entered into
that certain Memorandum of Understanding, which subsequently was
amended by an Amendment dated May 1, 1992, Second Amendment dated
April 25, 1994, Third Amendment dated January 3, 1996 and Agree-
ment Re 1973 Memorandum of Understanding, Repairs to Waikamoi
Water System, Construction of Reservoir at Kamole Weir dated
March 21, 1996 (the Memorandum of Understanding, as so amended,
is hereinafter referred to as the "Memorandum"), relating in part
to the operation, maintenance and repair of the Waikamoi water
system; and

WHEREAS, the term of the Memorandum is scheduled to terminate
on December 31, 1996; and

WHEREAS, the parties hereto desire to extend the Memorandum
for a period of one year; and

WHEREAS, on March 21, 1996, EMI, HC&S, and BWS entered into
that certain Agreement Re 1973 Memorandum of Understanding,
Repairs to Waikamol Water System, Construction of Reservoir at
Kamole Weir, relating to BWS using its bhest efforts to fund as
expeditiously as possible the repairs currently necessary, in the
discretion of EMI, to the Waikamoi Upper Flume, referred to as
the "Flume"; and

WHEREAS, the Flume is under the operational jurisdiction of
EMI as provided in the Memorandum; and

WHEREAS, the redwood covers, trestles, footings, braces, etc.
of the Flume, are in need of replacement to maintain proper water
transmission for the Upper Kula Water System; and

WHEREAS, the Flume is now in a state of major disrepair and
there is concern that it may fail; and

WHEREAS, extensive and substantial damages te the Wailkamoi
collection and conveying and storage facilities owned by BWS due
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to acts of God or events beyond the control of EMI requiring
restoration or replacement of the facilities is the respon-
sibility of BWS; and

WHEREAS, EMI represents that, due to the sensitive nature of
the ecological resources of the area serving as a source of
domestic water, and its inaccessibility and varied terrain, EMI
must limit access to its Waikamoi lands; and

WHEREAS, EMI reconstructed the Flume back in 1974-75, and is
very familiar with both the Waikamoi water system and the area
and

i
WHEREAS, BWS has budgeted $60,000.00 for the necessary main-
tenance and repair of the Flume for fiscal year 1996-1997; and

WHEREAS, BWS had previously purchased redwood lumber for the
repairs te the Flume, which lumber was determined to be in-
adequate for said repairs; now, therefore,

IN CONSIDERATION of the mutual promises and agreements here-
inafter set forth, the parties hereto agree as follows:

1. The fourth paragraph of Paragraph 2 is deleted in its
entirety and substituted with the following:

"gExtensive and substantial damages to the collec-
tion and conveying and storage facilities owned by BWS
as provided herein due to acts of God or events beyond
the control of EMI reguiring restoration or replacement
of the facilities shall be the responsibility of BWS.
Actual restoration and replacement of existing facili-
ties shall be subject to budgetary limitations of BWS,
which agrees to exercise reasonable judgment and good
faith to include the costs, or portions thereof, of
restoration and replacement in the ensuing budget or
budgets. Actual restoration and replacement of addi-
tional facilities constructed by EMI shall be made at
the discretion of BWS, which decision shall be final
and shall not be subject to arbitration. With regard
to restoration of the Waikamoi Upper Flume reguired by
damages, existing as of December 17, 1996, to the
facilities (herein called the '"1996 Repairs"), BWS
shall use its best efforts to fund as expeditiously as
possible the repairs deemed necessary in the discretion
of EMI. BWS and EMI agree to begin the 1996 Repairs as
soon as practicable and to coordinate with each other
to undertake such repairs. If the Waikamol Upper Flume
fails or suffers a major disruption due to the delay in
funding these necessary repairs, BWS shall not be per-
mitted to compensate for the reduction of Waikamoi
system water by taking water from the Wailoa Ditch
System. The exact nature, scope and total cost of the
1996 Repairs, including total reasonable reimbursement

7 Imsmez ~2=
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wy for labor (including overhead), will not be known until
EMI proceeds with the repairs, but the cost during the
fiscal year ending June 30, 1997 shall not exceed
$60,000.00,"

2.

With regard to the 1996 Repairs referred to in the new

fourth paragraph of Paragraph 2 described above:

a.

3.
following:

EELLL CH

ImanageDB:4541847.6

EMI shall be responsible for designating the materials
needed for the repairs, but shall not be responsible
for any problems arising out of or related to the con-
dition of the materials.

BWS shall be responsible for ordering and purchasing
all materials, including replacement of any materials
that do not meet full specifications (e.g., replacement
of that portion of BWS's previously-purchased lumber
that EMI determines cannot be salvaged), and for the
condition of the materials and delivery of same to the
jobsite location designated by EMI, referred to as the
"Jobsite."

EMI shall, to the extent feasible in its sole discre-
tion, salvage as much of BWS's previously-purchased
redwood lumber (119 pieces 2"x12"x18' dimension, con
heart, RS, and 279 pieces 2"x12"x20' dimension, con
heart, RS), referred to as "Salvaged Lumber," for the
repairs to the Flume, said salvage to include milling
the redwood to proper dimensions at cost to BWS not to
exceed $2,500.00 for labor.

BWS shall provide delivery of the Salvaged Lumber to
the milling site designated by EMI, and later to the
Jobsite.

BWS shall provide a econtainer for weather and security
protection of all redwood lumber and all other
materials delivered to the Jobsite for the repairs.

EMI shall apply the non-skid surface treatment in
accordance to the manufacture's recommendations.

EMI shall be responsible for any loss or damage to
materials accepted at the Jobsite in the event such
loss or damage arises directly and solely from EMI‘s
negligence, but EMI shall not be deemed a bailor or
warehouseman with respect to such materials.

BWS shall make payment on said invoices within 30 days
after receipt, and agrees that interest will accrue on
late payments at the rate of 12% per annum,.

Paragraph 3 is hereby replaced in its entirety with the

_3_
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"3, Wailoa Ditch. From the waters collected by
EMI in the Wailoa Ditch System, EMI will make available
to BWS up to 8-1/2 million gallons of water per twenty-
four hour period, allocated as follows: up to 7 million
gallons of water per twenty-four hour period from the
Kamole Weir delivery point, and up to 1-1/2 millien
gallons of water per twenty-four hour period from the
Hamakua Ditch delivery point to serve the needs of the
Kula Agricultural Park (pursuant to the letter dated
July 27, 1982 from HCES and EMI to the Department of
Water Supply of the County of Maui)., The foregoing is
subject to the limitations on withdrawal set forth in
the Agreement Re 1973 Memorandum of Understanding,
Repairs to Waikamoi Water System, Construction of
Reservoir at Kamole Weir, dated March 21, 1996, BWS
agrees to use its best efforts to minimize its intake
of water from the Wailoa Ditch System whenever the
total flow in the Wailoa Ditch System drops below
55 million gallons per twenty-four hour period, and to
use its best efforts to move forward on a timely basis
with necessary steps, ineluding the installation and
utilization of surface water storage of peak flows, so
that BWS will be able to reduce its dependency on the
Wailoa Ditch System whenever the total flow is below
55 million gallons per twenty-four hour period. £

Waters from the Wailoa Ditch shall be delivered to
BWS at the following points presently used by EMI/HCES
and BWS:

Kamole Forebay and Hamakua Ditch near
Reservoir 40."

4. With regard to the construction of the proposed reser-
voir at Kamole Weir, BWS warrants that it will use 1its best
efforts to meet, or cause to be met, the deadlines set forth in
the engineering schedule attached hereto as Exhibit "aA" and
incorporated herein by reference. The parties agree to discuss
modification of the '8-1/2 million gallons of water per twenty-
four hour perieod' amount, referred to in Section 3 above, when
the proposed reservoir comes on line.

5. Paragraph 13 is hereby deleted in its entirety and sub-
stituted with the feollowing:

*13. Term. The term of this agreement shall be
for twenty-four (24) years commencing January 1, 1974
and terminating on December 31, 1997; provided, how-
ever, that this agreement may be extended from time to
time by mutual agreement.™

€. Save and except as amended herein, the Memorandum, as
previously amended, shall remain in full force and effect.

TImemel o
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IN WITNESS WHEREOF, the parties hereto have caused this
instrument to be duly executed on the date first above written.

EMI:

EAST MAULI IRRIGATION COMPANY,
LIMITED

ay
Its’Vice Presjifient
_Zhbﬁ““” :/bv¢%vfb’
Alysoh J.

akamura
Its Secretary

HC&S:

AGBE-HAWAII, INC., THROUGH ITS DIVISION
HAWAIIAN COMMERCIAL AND SUGAR COMPANY

G. Stegphen Holad
Its genior Vice President

Aoy | pl—

Alysop/ J( JNakamura
Its Secretary

BWS:

BOARD OF WATER SUPPLY
COUNTY OF MAUI

7 (2
Noyma Piltz —
Chairperson

L#]

APPROVED AS TQ FORM
AND LEGALITY:

ey { A v
Gary W. Zakign
Deputy Corporation Counsel
County of Maui

TImeivel =E=
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STATE OF HAWAII )
City & County of Honolulu ) Ss.
EORIE ST MR UE )
January, 1997 G. Stephen Holaday
on this z’«"wg— day of Deeserber—1896, before me appeared

RECHARD-F-—CAMERON; to me personally known, who, being by me duly
sworn, did say that he is the ZBxesuksive Vice President of EAST
MAUI IRRIGATION COMPANY, LIMITED, a Hawaii corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
said corporation; and that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of
Directeors, and the said officer acknowledged said instrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

L, qurﬁ;uwh.?(éz%L;%;&Q614

Nntazy Public, State of HAwaii

My commission expires: géz {57

STATE OF HAWATII )
SS.
CITY & COUNTY OF HONOLULU )

On this 307 day of December, 1996, before me appeared
ALYSON J. NAKARMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora-
tion; and that saild instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors, and the
sald officer acknowledged saild instrument to be the free act and
deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
2.5,
M/A,Mﬁ/

Notary Public, St&te of Hawaii

My commission expires: 7 Ai?éﬁﬂ
Tdmemal -6=-
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STATE OF HAWATI )
City & County of Honolulu } §s.
COUNDY-GF— AT — )

January, 1997 G. Stephen Holaday
Oon this ﬁl’uL day of -Beee;&bea:'—,—}g%, before me appeareda
RICHARD—F-—CAMERON, to me personally known, who, being by me duly

sworn, did say that he is the B8enior Vice President of
A&B-HAWAII, INC., through its division HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawail corporation; that the seal affixed to the
foregoing instrument is the corporate seal of said corporation;
and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and the said
officer acknowledged said instrument to be the free act and deed
of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

/éluﬁ”f-fuw 3\/ ﬁMh'

é% Notay¥ Public, state oféybwaii

My commission expires: £1/fffz -

STATE OF HAWAIT )
55.
CITY & COUNTY OF HONOLULU |

on this o/ day of December, 1996, before me appeared
ALYSON J. NAKAMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of A&B-HAWAII, INC.,
through its division HARWAITAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation; that the seal affixed to the foregoing
instrument is the corporate seal of said corporation; and that
said instrument was signed and sealed on behalf of said corpara-
tion by authority of its Board of Directors, and the said officer
acknowledged said instrument teo be the free act and deed of said
corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and offieial
seal.

41
4¢24i4n)xff;ﬂi;;wLJZiiag/
Notary Public, S¥ate of Hawail
My commission expires: _;2£§zéglw_“
Fomemal e
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STATE OF HAWAII
8§,

— e

COUNTY OF MAUIL

on this ,R277 day of December, 1996, before me appeared
Norme Ar7= , to me personally known, who, being
by me duly sworn, did say that sShes is the Chairperson of the
BOARD OF WARTER SUPPLY of the County of Maui, and that the seal
affixed to the foregoing instrument is the lawful ssal of the
sald BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed on ﬂ?wﬂf of he said BOARD OF WATER SUPPLY,
and the said acknowledged the
sald instrument to be the free act and deed of the said BOARD OF
WATER SUPPLY.

IN WITNESS WHEREOF, I have hereunto set my hand and official

saal.
et A A At A
Wotary Public, State of Hawail
\‘a My commission expires: 4//% 78
7mamed ~f -
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ADDENDUM TO FOURTH AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THIS ADDENDUM, made and entered into this 6éth day of
May, 1997, by and between EAST MAUI IRRIGATION COMPANY, LIMITED,
a Hawaill corporation, whose business mailing address 1s P. 0.
Box 266, Puunene, Hawali 96784, referred to as "EMI," A&B-HAWAII,
INC., through its division, HAWAIIAN COMMERCIAL & SUGAR COMPANY,
a Hawali corporation, whose mailing address is P. 0. Box 266,
Puunene, Hawail 96784, referred to as "HC&S," and the BOARD OF
WATER SUPPLY of the County of Maui, whose principal place of
business and wailing address is 200 S. High Street, Wailuku,
Hawaii 96733, referred to as YBWS,"

WITNESGSE?TH:

WHEREAS, on December 30, 1896, EMI, HC&S and BWS entered into
that certain Fourth Amendment to Memorandum of Understanding
(hereinafter referred to as the "Fourth Amendment"), relating in
part to the repairs currently necessary to the Waikamoi Upper
Flume, referred to in the Fourth Amendment as the "1996 Repairs";
and

WHEREAS, said Fourth Amendment contemplates, in accordance
with the recommendation of EMI, the use of milled redwood lumber
for the 1996 Repairs; and

WHEREAS, BWS now desires to use unmilled lumber for the 1996
Repairs; and

WHEREAS, EMI is willing to use unmilled redwood lumber for
the 1996 Repairs only if it receives (i) speeific authorization
from BWS for such use and (ii) a complete release and indemnifi-
cation from BWS from any claims or damages arising out of such
use; now, therefore,

IN CONSIDERATION of the mutual promises and agreements here-—
inafter set forth, the parties hereto agree as follows:

1. Notwithstanding Paragraph 2 of the Fourth Amendment,
BWS hereby requests and authorizes EMI to use unmilled redwood
lumber for the 1996 Repairs. BWS hereby releases, indemnifies
and holds harmless EMI and HC&S from any and all claims or
damages (including reasonable attorney's fees) arising out of or
otherwise related to the use of unmilled redwood lumber.

2 Save and except as amended herein, the Fourth Amendment
shall remain in full force and effect.

Toenema2
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IN WITNESS WHEREOF, the parties hersto have caused this iiﬁ
instrument to be duly executed on the date first above written.

EMI:

EAST MAUI IRRIGATION COMPANY,
LIMITED

ce President

UAMU\'\ ll,\ (me'l" -
Alyson J. @akamura
Its Secretary

HCES:

A&B-HAWAIT, INC., THROUGH ITS DIVISION
HAWAIIAN COMMERCIAL AND SUGAR COMPANY

i
syephen’ Holad

Its "Senior Vice/President

e
Alyéan Qj_ akamura
Its Secr

BWS:

BOARD OF WATER SUPPLY
COUNTY OF MAUI
C;:E ﬁlehm Qf—ﬂﬂl’&J}}l”*

6%&£5Hﬁ—ft 3 1" T oD Catlolie Lo
S SheIrpersor TDivt—e ot

AFPROVED AS TO F
AND LEGALITY:

.-'_\—/"‘7(,—}-
Gary W. Zakian
Deputy Corporatiion Counsel
County of Maui

Jamemad =g
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= STATE OF HAWAII
2 S5

e o e

COUNTY OF MAUT

on this “4Hﬂ day of May, 1997, before me appeared G.
STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the Executive Vice President of EAST
MAUI IRRIGATION COMPANY, LIMITED, a Hawali corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
said corporation; and that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of
Directors, and the said officer acknowledged said instrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

L5 Wan) Vs

otary Public, State of Hawaii

My commission expires: QHD 2000

STATE OF HAWAIX )

) ss.
CITY & COUNTY OF HONOLULU )

on this £7% day of May, 1997, before me appeared ALYSON J.
NAKAMURA, to me personally known, who, being by me duly sworn,
did say that she 1is the Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora-
tion; and that saild instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors, and the

said officer acknowledged said instrument to be the free act and
deed of said corporation.

IN WITNESS5 WHEREQF, I have hereunto set my hand and official
seal.

oMYy N,

LS. Notary Public, State of Hawaii

My commission expires: 7ZA€7$P

TImemal -3
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STATE OF HAWAII

)
} ss.
COUNTY OF MAUI )

Oon this XLMAq day of May, 1997, before me appeared G.
STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he 1is the Senior Vice President of
ALB-HAWAII, 1INC., through its division HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawaii corporation; that the seal affixed to the
foregoing instrument is the corporate seal of said corporation;
and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and the said
officer acknowledged said instrument to be the free act and deed
of said corporation.

IN WITNESS WHEREQF, I have hereunto set my hand and official

seal.
Rotuss B, S
L4, Wotary public, State of Hawaii
My commission expires: 0/ 10{A00D
STATE OF HAWAII b
) 8s.
CITY & COUNTY OF HONOLULU )

on this grt day of May, 1997, before me appeared ALYSON J.
NAKAMURA, to me personally known, who, being by me duly sworn,
did say that she is the Secretary of A&B-HAWAII, INC., through
its division HAWAIIAN COMMERCIAL & SUGAR COMPANY, a Hawaii
corporation; that the seal affixed to the foregoing instrument is
the corporate seal of said corporation; and that said instrument
was signed and sealed on behalf of said corporation by authority
of its Board of Directors, and the said officer acknowledged said
instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

5 PRV Y AT

Notary Public,#State of Hawaii

My commission expires: _ Z/ts/97

Fmamal =f= :
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STATE OF HAWAII
58.

pe———

COUNTY OF MAUT

Twoin
¢ rmoldyesOn this (F7%/ day of May, 1997, before me appeared Desvin

+ers to me personally’ know 0o, being by me duly sworn, did
say that he 1s the Gg§ﬂ533§§ﬁﬁ

of the BOARD OF WATER SUPPLY of
the County of Maui, and that the seal affixed to the foregoing
instrument is the lawful seal of the sald BOARD OF WATER SUPPLY,
and that the said instrument was signed and seale

o ;
the said BOARD OF WATER SUPPLY, and the saiw

acknowledged the said instrument to be the free act and deed of
the said BOARD OF WATER SUPPLY.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Wotary "Public, State of Hawall

é My commission expires: ¢//@ /93

TIrmer-sd
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- ORlGINAL

FIFTH AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THIS AMENDMENT, made and entered into +this .QEZEi_ day of
January, 1998, by and between EAST MAUI TIRRIGATION COMPANY,
LIMITED, a Hawail corporation, whose business mailing address is
P. 0. Box 266, Puunene, Hawaii 96784, referred to as "EMI,"
A&B-HAWAII, 1INC., through its division, HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawaii corporation, whose mailing address is
P. 0. Box 266, Puunene, Hawaii 96784, referred to as "HC&S," and
the BOARD OF WATER SUPPLY of the County of Maui, whose principal
place of business and walling address 1is 200 5. High Street,
Wailuku, Hawaii 96793, referred to as "BWS,"

WITHNESSETH:

WHEREAS, on December 31, 1973, EMI, HCES and BWS entered into
that certain Memorandum of Understanding, which subsequently was
amended by an Amendment dated May 1, 1932, Second Amendment dated
April 25, 1994, Third Amendment dated January 3, 1896, Fourth
Amendment dated December 30, 1926, Agreement Re 1973 Memorandum
of Understanding, Repairs to Waikamol Water System, Construction
of Reservoir at Xamole Welr dated March 21, 1996, and Addendum to
Fourth Amendment dated May 6, 1997 (the HMemorandum of Under- -
standing, as so amended, 1s hereinafter referred to as the
"Memorandum")}, relating in part to the operation, waintenance and
repair of the Waikamol water system; and

WHEREARS, the term of the Memorandum is scheduled to terminate
on December 31, 1997; and

WHEREAS, the parties heretc desire to extend the Memorandum
for a period of one year; and

WHEREAS, on March 21, 1996, EMI, HC&S, and BWS entered into
that certain Agreement Re 1973 Memorandum of OUnderstanding,
Repairs to Waikamoi Water System, Construction of Reservoir at
Kamole Weir, relating to BWS using its best efforts to fund as
expeditiously as possible the repairs currently necessary, in the
discretion of EMI, to the Waikamoi Upper Flume, referred to as
the "Flume"; and

WHEREAS, BWS budgeted $60,000.0¢ for the necessary mainte-
nance and repair of the Flume for fiscal year 1996-1927; and

WHEREAS, BWS has budgeted $60,000.00 for the necessary main-
tenance and repair of the Flume for fiscal year 1997-1898; and

WHEREAS, EMI has agreed to provide BWS with an additional
175,000 gallons per day fraom the Wailoa Ditch System;

MOW, THEREFORE, in consideration of the mutual promises and
agreements hereinafter set forth, the parties agree as follows:

7
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1. The fourth paragraph of Paragraph 2 is deleted in its

entirety and substituted with the following:

“"Extensive and substantial damages to the collection
and conveying and storage facilities owned by BWS as
provided herein due to acts of God or events beyond the
control of EMI requiring restoration or replacement of
the facilities shall be the responsibility of BWS.
Actual restoration and replacement of existing facili-
ties shall be subject to budgetary limitaticns of BWS,
which agrees to exercise reasonable judgment and good
faith to include the costs, or portions thereof, of
restoration and replacement in the ensuing budget or
budgets. Actual restoration and replacement of addi-
tional facilities constructed by EMI shall be made at
the discretion of BWS, which decision shall be final
and shall not be subject to arbitration. With regard
to restoration of the Waikamoil Upper Flume required by
damages, existing as of December 17, 1996, to the
facilities (herein called the "1986 Repairs"), BWS
shall use its best efforts to fund as expeditiously- as
possible the repairs deemed necessary in the discretion
of EMI. BWS and EMI agree to begin the 1996 Repairs as
soon as practicable and to coordinate with each other
to undertake such repairs. If the Waikamol Upper Flume
fails ar suffers a major disruption due to the delay in
funding these necessary repairs, BWS shall not be
permitted to compensate for the reduction of Waikamoi
system water by taking water from the Wailoca Ditch
system. The exact nature, scope and total cost of the
1996 Repairs, including total reasonable reimbursement
for labor (including overhead), will not be known until
EMI proceeds with the repairs, but the cost during the
fiscal year ending June 30, 1998 shall not exceed the
sum of $60,000,00 and any additional funds appropriated
by the BWS during such fiscal year pursuant to its best
efforts obligations to expeditiously fund the 1996
Repairs."

2. The first sentence of Paragraph 3 is hereby replaced in

its entirety with the following:

Tiremal

ImanageDB:4541847.6

"From the waters collected by EMI in the Wailoa Ditch
System, EMI will make available to BWS up to 8.675
million gallons of water per twenty-four-hour period,
allocated as follows: up to 7.175 million gallons cf
water per twenty-four-hour period from the Kamole Weir
delivery point, and up to 1-1/2 million gallons of
water per twenty-four—hour period £from the Hamakua
Ditch delivery point to serve the needs of the Kula
Agricultural Park ({pursuant to the Jletter dated
July 27, 1982 from HC&S and EMI to the Department of
Water Supply of the County of Maui)."
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‘_; 3 Paragraph 13 is hereby deleted in its entirety and sub-
K stituted with the following:

"13. Term. The term of this agreement shall be for
twenty-five (25) years commencing January 1, 1974 and
terminating on December 31 19%8; provided, however,
that this agreement may be extended from time to time
by mutual agreement."

4. Save and eXcept as amended herein, the Memorandum, as
previously amended, shall remain in full force and effect.

5. Facsimile signatures shall be deemed valid as original
signatures. However, each party shall ferward original signature
pages to the other parties upon execution.

6. This Amendment may be executed in counterpart signature
pages.

IN WITNESS WHEREQOF, the parties hereto have caused this
instrument to be duly executed on the date first above written.

EMI:

EAST MAUI IRRIGATION COMPANY, S
LIMITED

/’
ephen doladdy

Alyson J(_JNakamura
Its Secretary
HC&S:

ALB-HAWAII, INC,, THROUGH ITS DIVISION
HAWAIIAN COMMERCIAL AND SUGAR COMPANY

G.#5tephe
Its Senior V)

Alysdn {} Nakamura
Its Secretary

TIrvepinn %
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BWS:

BOARD OF WATER SUPPLY
COUNTY OF MAUI

Dorvin D. Leis
Its Chairperson

APPROVED AS TO FORM

AND LEGALITY:

Gary w.’Zakiaﬂé
Deputy Corporation Counsel
County of Maui

1imerob -—i) -
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STATE OF HAWAII )

55:
CITY & COQUNTY OF HONOLULU )
on this 23rd day of February 1998, before me

appeared G. STEPHEN HOLADAY, to me personally known, who, being
by me duly sworn or affirmed, did say that he is the Executive
Vice President of EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawaii
corporation; that the seal affixed to the foregoing instrument is
the corporate seal of said corporation; and that said instrument
was signed and sealed on behalf of said corporation by authority
of its Board of Directors, and the said officer acknowledged said
instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Z.S. __/M//%LA/

Notary Public, Stdte of Hawaii

My Commission Expires: 7/15/98

STATE OF HAWAII )

) SS:
CITY & COUNTY OF HONOLULU )
on this 27th day of February 1998, before me

appeared ALYSON J. NAKAMURA, to me personally known, who, being
by me duly sworn or affirmed, did say that she is the Secretary
of EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawaii corporation;
that the seal affixed to the foregoing instrument is the corpo-
rate seal of said corporation; and that said instrument was
signed and sealed on behalf of said corporation by authaority of
its Board of Directors, and the said officer acknowledged said
instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
422424ﬂJlx/fﬁtﬁggguzgé:iifli
Z. /. Notary Public, StAte of Hawaii
My Commission Expires: 7/15/98
f

_5_
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STATE OF HAWAIL

CITY & COUNTY OF HONOLULU

on this 23rd day of February 1998, before me
appeared G. STEPHEN HOLADAY, to me personally known, who, being
by me duly sworn or affirmed, did say that he is the Senior Vice
President of A&B~HAWAII, INC., a Hawail corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
said corporation; and that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of
Directors, and the said officer acknowledged said instrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOQOF, I have hereunto set my hand and official
seal.

i i) sl Ao e

Notary Public, Sfate of Hawaii

My Commission Expires: 7/15/98

STATE OF HAWAIL

CITY & COUNTY OF HONOLULU

Oon this 27th day of February 1998, before me
appeared ALYSON J. NAKAMURA, to me personally known, who, being
by me duly sworn or affirmed, did say that she is the Secretary
of A&B-HAWAII, INC., a Hawaii corporation; that the seal affixed
to the foregoing instrument is the corporate seal of said
corporation; and that said instrument was signed and sealed on
behalf of sald corporation by authority of its Board of
Directors, and the said officer acknowledged said instrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

£t Notary Publlc, sté%e of Hawaii

My Commission Expires: 7/15/98
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STATE OF HAWAII )
} 88,
COUNTY OF MAUIL )

I G

on this ;zﬁJ day of &Jé’%?‘niq, 1998, before me appeared
IZeriiy DL Leas  to me personally known, who, being
by me duly sworn, did say that khe. is the Chairperson of the
BOARD OF WATER SUPPLY of the County of Maui, and that the seal
affixed to the foredoing instrument is the lawful seal of the
said BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed on behalf of the said BCARD OF WATER SUPPLY,
and the said Dovvitn . Leas acknowledged the
said instrument to be the free act and deed of the said BOARD OF
WATER SUPPLY.

IN WITNESS WHEREQOF, I have hereunto set my hand and official

seal.
Notary Public, State of Hawaiil
(,? My commission expires: 4”57/54"55
T imenet _?_
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X, Ty, b 3

et

SIXTH AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

THIS AMENDMENT, made and entered into this Qﬁﬁ&’day of
December, 1998, and effective as of December 31, 1998, by and
between EAST MAUI 2 IRRIGATION COMPANY, LIMITED, a Hawaiil
corporation, whose business mailing address is P. 0. Box 266,
Puunene, Hawaili 96784, referred to as "EMI," A&B-HAWAII, INC.,
through its division, HAWAIIAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation, whose mailing address is P. 0. Box 266,
Puunene, Hawaili 96784, referred to as VHC&S," and the BOARD OF
WATER SUPPLY of the County of Maui, whose principal place of
business and mailing address is 200 S. High Street, Wailukn,
Hawaii 96793, referred to as "BWS,"

WITNESSETH:

WHEREAS, on December 31, 1973, EMI, HC&5 and BWS entered
into that certain Memorandum of Understanding, which subseguently
was amended by an Amendment dated May 1, 1992, Second Amendment
dated April 25, 1994, Third Amendment dated January 3, 1996,
Fourth Amendment dated December 30, 1996, Agreement Re 1973
Memorandum of Understanding, Repairs to Waikamol Water System, —
construction of Reservoir at Kamole Weir dated March 21, 1996,
Addendum to Fourth Amendment dated May 6, 1997, and Fifth
Amendment dated January 20, 1998 (the Memorandum of Under-
standing, as so amended, is hereinafter referred to as the
"Memorandum"), relating in part to the operation, maintenance and
repair of the Waikamol water system; and

WHEREAS, the term of the Memorandum is scheduled to
terminate on December 31, 1998; and

WHEREAS, the parties hereto desire to extend the Memorandum
for a period of one year; and

WHEREAS, on March 21, 1996, EMI, HC&S, and BWS entered into
that certain Agreement Re 1973 Memorandum of Understanding,
Repairs to Waikamoi Water System, Construction of Reservoir at
Kamole Weir, relating to BWS using its best efforts to fund as
expeditiously as possible the repairs currently necessary, in the
discretion of EMI, to the Waikamoi Upper Flume, referred to as
the "Flume"; and

WHEREAS, BWS budgeted $60,000.00 for the necessary mainte-—
nance and repalr of the Flume for fiscal year 1997-1998; and

WHEREAS, BWS has budgeted $60,000.00 for the necessary main-
tenance and repair of the Flume for fiscal year 1998-1999;

NOW, THEREFORE, in consideration of the mutual promises and
agreements hereinafter set forth, the parties agree as follows:

T Imesiad
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s G BWS agrees to make available and to utilize the L J
$60,000.00, budgeted in the fiscal year 1998-1999 budget, for the e
necessary repair and maintenance of the Flume.

2. Paragraph 13 is hereby deleted in its entirety and sub-
stituted with the following:

"13. Term. The term of this agreement shall be for
twenty-six (26) years commencing January 1, 1974 and
terminating on December 31, 1999; provided, however,
that this agreement may be extended from time to time
by mutual agreement."

3. Save and except as amended herein, the Memorandum, as
previously amended, shall remain in full force and effect,

IN WITNESS WHEREOF, the parties hereto have caused this
instrument to be duly executed on the date first above written.

EMI:

EAST MAUI IRRIGATION COMPANY,
LIMITED

‘ecutive Vigé President

Alyson J. Wekamura
Its Secretary

HCES:

A&GB-HAWAII, INC., THROUGH ITS DIVISION
HAWATIAN COMMERCIAL AND SUGAR COMPANY

Its Senior Vice President

Yk trs—

Alysoh J.(Jakamura
Its Secretary

Tamamsh ~D
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BWS:

BOARD OF WATER SUPPLY
COUNTY OF MAUIL

,&,&.Jgﬁ-ﬁ_/&—‘—
Robert Takitani
Its Chairperson

APPROVED AS TO FORM
AND LEGALITY: C/J ’-

—.____,_/
Gary W. Zakian [
Deputy Corporation Counsel
county of Maui

TImepll —3=
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STATE OF HAWAIL ) o
) ss, =4
COUNTY OF MAUI )

on this M‘!’h day of December, 1998, before me appeared
G. STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the Executive Vice President of EAST
MAUI IRRIGATICON COMPANY, LIMITED, a Hawaii corporation; that the
seal affixed to the foregoing instrument is the corporate seal of
said corporation; and that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of
Directors, and the said officer acknowledged said instrument to
be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

>€m K. Waw

Notary Public, State of Hawall

My commission expires: 4lig ]

STATE OF HAWATII )
SS.
CITY & COUNTY OF HONOLULU )

on this 277 Qday of December, 1998, before me appeared
ALY¥SON J. NAKAMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora-
tion; and that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors, and the
said officer acknowledged said instrument to be the free act and
deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
¢€§é‘ﬂJu%//4%gchﬂ:f:4/
Notary Public, €tate of Hawail
My comnmission expires: _ 74542
70Imemal
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STATE OF HAWAIIL

)
) ss.
COUNTY OF MAUI )

on this ;lq#\/ day of December, 1998, before me appeared
G. STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the Senior Vice President of
A&B-HAWAII, INC., through its division HAWAIIAN COMMERCIAL &
SUGAR COMPANY, a Hawall corporation; that the seal affixed to the
foregoing instrument is the corporate seal of said corporation;
and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and the said

officer acknowledged said instrument to be the free act and deed
of sald corporation.

IN WITNESS WHEREQF, I have hereunto set my hand and official
seal.

" it K P

Notary Public, State of Hawail

My commission expires: ﬂ "OZ?\.OOD

STATE OF HAWAII )

55.
CITY & COUNTY OF HONOLULU )

on this 27 day of December, 1998, before me appeared
ALYSON J. NAKAMURA, to me personally known, who, being by me duly
sworn, did say that she is the Secretary of A&B-HAWAII, INC.,
through its division HAWAIIAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation; that +the seal affixed to the foregoing
instrument is the corporate seal of sald corporation; and that
saild instrument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors, and the said officer

acknowledged said instrument to be the free act and deed of said
corporation.

IN WITNESS WHERECF, I have hereunto set my hand and official

Wy, - b
i Iy, 4 é: J
éﬁfﬁﬁfiﬁ?ﬁ%¢ 445;2&*)¢¢f L

seal.

&g '9.%  Notary Public, StAte of Hawall
§ % vony, T X '
;*E > e "":P% My comnission expires: rgx;gﬂz
O YBuic e
%, % wla &

Y OF ' plP S

TImamnk
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25Ty

STATE OF HAWAII ) &
} =]

COUNTY OF MAUI

1999
on this 267 day of na% before me appeared

% beat—E TZE i , to me personally known, who, being
by me duly sworn, did say that is the cChairperson of the
BOARD OF WATER SUPPLY of the County of Maui, and that the seal
affixed to the foregoing instrument is the lawful seal of the
said BOARD OF WATER SUPPLY, and that the said instrument was
signed and sealed onp behalf of the said BOARD OF WATER SUPPLY,
and the said k& besf 4 A acknowledged the
said instrument to be the free act and deed of the said BOARD OF
WATER SUPFPLY.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
ar_y_Pu 1i Stateﬂof Hawail
v
: My comm 15211:):1 expires: 4//"’;’/25’0?_.
Tamermes
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DEC-30-1993 14:15 DEPT, OF WAHTER SUPFLY | 888 278 7833 P.02/05
{

SEVENTH RMENDNENT TO
MEMORANDUN OF UNDERBTANDING

THIS AMENDMENT, sade and antered into thism > day of
Dacember, 1999, and effective as of December 31, 1899, by and
bstween EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawali corporxa-
tion, whese business mailing address is P, 0. Box 246, Puunene,
Hawaiil 96784, referred to @s “EMI," A&B-HAWAII, INC., through its
division, FAWAITIAN COMMERCIAL & SUGAR COMPANY, a Hawail corpora-
tion, whose mailing address is P, 0. Bax 266, Puunene, Hawall
96784, referred to as PHCES," &nd the BOARD OF WATER SUPPLY of
the County of Maui, vhases pr;[nai.pn place of Business and mailing
address im 200 S, High Strset, Wailuku, Hawali 568793, referred to
as "BWg,"

HITNEBEEREZIM

WHEREAS, on Decamber 31, 1973, ENI, HC&S and BW5 entersd
into that dertain Memorandum of Understanding, which subseguently
vas awendad by an Anendment dated Hay 1, 1992, Second Amendment
dated April 25, 1994, Third Anendment dated Januazry 3, 1996,
Fourth Amandwent dated Dacember 30, 1594, Agreement Re 1972
Hemorandum of Underetanding, Repaire to Waikamol Water Bystem, —
conatruction of Rerervoir at Kamole Weir dated Narsh 21, 1996

i (¥1996 Agreement"), Addandum te Pourth Amendmant dated May 6§,

2 ) 1997, Fifth Anendment dated January 20, 1998, and Sixth Amendment

o dated December 28, 1598 (the Memorandum of Understanding, as se
amendad, i hareinafter referred ¢o as the "Memorandum"),
relating in part to the collesotion and delivery of water by EMI
te BWE, and to the operation, maintenance and repair of the
Waikapol water aystam; and

WHEREAS, the term of the Hemorandum ia acheduled to terni=
nata on Dacembar 31, 1995; and

WHEREAS, tha parties hereto daegire to axtend tha Memcorandum
for a peried or two months;

NOW, THEREFORE, in considerstion of the mutual promises and
agreensnts haereinafter met forth, the parties agree az follows:

1. Paragraph 1) of the Memorandum {g hereby deleted in lts
antirety and subriituted wvith the following:i

W13, Term. The term of this agreewsnt shall be for
twenty-six (26) years and two (3) months commencing
January 1, 1974 and terminating on February 25, 2000;
previded, howaver, that this agraement may be extended
from time to time by mutual agreement.™

2. Save and except as amended hsrgin, the Memorandum, as
previously amended, shall remain in full force and effaect.

13memsT=111105
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agg 278 7833 P.BI06
PEC-28-1999 14:15 . DEPT, OF WATER SUFFLY ‘

TH WITHESS VHEREOF, ths pareles hereto have ocaused 'this
{mnetyrument to be duly srscuted an the date first above writtan.

IXX:
¥AST HAUT IRRIGATYOR COMPANY,
TINITED

- .ﬂ
1ta Prepident

¥ J
Ite Becegtary

HeeS:

AUB=BAWAII, INC., TRROUGH IT8 DIVIBION
HAHAYIAN COMNERGIAL AND SUGAR COMPARY

4EMPR

Alys
Ite Eauretary

wwe:

HOAWD OF WATER SUPFLY
COUHTY oF MAUY

R éi %ﬂlﬁi

ol
Its chairparson

AYPROVED AS T0 ¥

Deputy Corparation Counaal 7 Rack
Caunty oz Msul
Pt st U -3-
86 MP_003657
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DEC-38—1993 14:15

DEPT. OF WATER SUPPLY

OTATE OF MAWAIX
CITY & COUNTY OF HONOLULU )

b/ an¥

on thiz 5% day of December, 1995, bafors me appeared
G. STEPHEN HOLADAY, to me parsonally known, -who, being by me duly
avorn, did say that he is the Prevident of EAST MAUI IRRIGATION
COWPANY, LIMITED, a Hawali corporation; that the seal affixsd to
the forsgoing instrument is the corporate seal of said coxrpora-
tion) and that said instrument vas cigned and sealed on behalf of
said corporation by sutherity of its Board of Directars, and the
said officer acknovladged said instrument to be the free act and
daud of sald cerporatiscn,

5 IN WITHESS WHEREOF, I have hersunto set my hand and offiaial
saal.

¥
ENH ] -
s 0{ I ; §
a,{é, Clud W commission expires: _7Zis/ez
I trrgnatt N3
HawAh oF
i

STATE OF HAWAII

) 88,
CITY & COUNTY OF HONOLULU )

on this A% day of Decembar, 195%, before me appaared
ALYSON J. , to me personally known, who, being by me duly
svorn, did say that she is the SJecretary of BAST HAUI IRRIGATION
COMPANY, LIMITED, a Hawali corporation; that the =aal affixed to
the Eungo.lnq instrument is the corperate seal of said corpora-
tion; and that said instrumrent was signed snd sealsd on behalf of
said cnrfurati.un by authority of its Bosrd of Directors; and the
sald offiecer acknowledged sald i{nstrument to be the frea aat and
doead of aaid corporstion.

IN WITNESS WHEREOF, I have haraunto sat my hand and offiecial
seal.

INEEN ", o) s AILEEN B, MIYAHAR
fi"';\!&;"& otary Public, §tate ol Hawa
a -
‘ = |y P
bl ‘ - .

LB
y‘ Q“\ -g';;bsy cornission expilres) _ﬁ"é_.
(= o

m*,

%"l‘ 7 ‘.|f‘
H“l e

iy

Thmesal-1ar1ane 3=
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DEC~38-1395 14:16 CEPT. OF WATER SUPPLY 828 278 7833 P.05/06

STATE OF HAWAII ; . ; &
CITY & COUNTY OF HONOLULU y

on this 2777 day of Decanbor, 1999, bofers me appearsd
G. STEPBEN HOLADAY, to me personally known, who, being by me duly
sworn, did say thet he is the Ysnier Vice Prasldsnt of
AGB~HAWAIY, INC,, through ita division HAWRIIAN COMMERCIAL &
SUGAR COMPRNY, a Hawvail corporation; that the seal affivad te the
foragaing instrumant ls the corporate seal of .said corporation;
and that sald instrument was signed and sesled eon behslf of said
corporation by authority of its Boayd of Directors, and the saia
officer acknowledyed said instrument to be the free act and deed
of said corporatien.

IN WITRESS WHERECF, I have hersunto set my hand and official
geal, QM
W BEN ",

MCTTLET ", ]

v No,.?"--,_"_{ﬁ L frnne)s”, SUES 5. IYAMARS
ey 'p §§~ otary o, Btate of Hawa
P, " Wi

L7 ]
'I,' cf(.‘ K. .
o."u...-"‘- 3
,%:» R ::_‘b.gv Hy commission expires: 7/3{:5

i

e,

*ﬂﬂ'“‘"ﬂ!‘
ﬁ‘g‘.‘

O

STATE OF HAWAIX )
58,
CITY & COUNTY OF HONOLULU ;

on this AP day of Dacembar, 1995, bafore me appearad
ALVSON J. NAKANURR, to me gersonllly knewn, whe, being by me duly
suern, did say that she is tha Seorstary of AUB-HAWALL, INC.,
through its division HAWAIIAN COMMERCIAL & SUGAR CONPANY, a
Hawaii ecerporation; that thes geal affixed to the forsgoing
ingtrument is the corporate seal of sald corporation; and that
said instrumant was signed and gsaled on behalf of said corpors-
tion by authority of its Board of Dirsctors, and the said officer
acknowledged said instrument to be tha free act and deed of said

corporation,
IN WITHESS WHEREOF, I have hereounto set my hand and offioial
seal.
‘““’IW|WHIW - '
SINEEN ;‘304‘;"‘%, s ALLEEN S, MIVAHY
T o % Hotary Pu o, e of Hawa
F 'I}_.' No r
iﬂs Nl i
%, 9 ’:: {35 My comnisaion expires: YisZez
Zm, .-'. =
’”J/,,,Po';;.....-;\‘ ;f
q"”"ﬂf‘llﬁ&“““\\
Toname -1 214490 -
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J0-1559 14:16 . DEPT. OF WATER SUPPLY BO8 279 7833 P.05/06

{ {

STATE OF HAWAIT

)

) 58.
COUNTY OF MAUI )

on this d’w‘dn of Degember, 1999, befors ms appeared

?obuﬁ_ L, to pe personally known, who, being
by me duly svorn, did &3y chat is the Chairperson of the
BOARD OF WATER SUPPLY of the County of Haui, and that the sanl
afgived to the foregeoing instrument ia the lawful saal of the
said BOARD OF WATER SUPPLY, and that tha said instrument was
siyned mnd sealed on be.hﬂlt of the majd BOARD' OF WATER SUPPLY,
and the said !%E { 7 acknowledged the
said instrument to be tha fres act and deed of the s3id BOARD OF
WATER SUPPLY.

IN WITNESY WHEREOF, I have hereunto met my hand and officlal
soal,

A'C-C-p:
Fublic, state of Hawall
? 7mn
My commiseion expires: #t9 / 2502

TemmeT-12724/00 -5=
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EIGHTH AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

A

THIS AMENDMENT, made and entered into this 2¥  day of
March, 2000, and effective as of February 29, 2000, by and
between EAST MAUI IRRIGATION COMPANY, LIMITED, a Hawail corpora-
tion, whose business mailing address is P. 0. Box 266, Puunene,
Hawaii 96784, referred to as "EMI," ALEXANDER & BALDWIN, INC.,
through its division, HAWAIIAN COMMERCIAL & SUGAR COMPANY, a
Hawaii corporation, whose mailing address is P. 0. Box 266,
Puunene, Hawaii 96784, referred to as "HC&S," and the BOARD OF
WATER SUPPLY of the County of Maui, whose principal place of
business and mailing address is 200 S. High Street, Wailuku,
Hawaii 96793, referred to as "BWS,"

WITHNESSETH:

WHEREAS, on December 31, 1973, EMI, HC&S and BWS entered
into that certain Memorandum of Understanding, which subseaquently
was amended by an Amendment dated May 1, 1992, Second Amendment
dated April 25, 1994, Third Amendment dated January 2, 1996,
Fourth Amendment dated December 30, 1996, Agreement Re 1973
Memorandum of Understanding, Repairs to Waikamol Water Systenm,
Construction of Reservoir at Kamele Weir dated March 21, 1996
("19968 Agreement"), Addendum to Fourth Amendment dated May 6,
1997, Fifth Amendment dated January 20, 1998, Sixth Amendment
dated December 28, 1998, and Seventh Amendment dated December 23,
1995 (the Memorandum of Understanding, as so amended, is
hereinafter referred to as the "Memorandum"), relating in part to
the collection and delivery of water by EMI to BWS, and to the
operation, maintenance and repair of the Waikamoi water system;
and

WHEREAS, the term of the Memorandum is scheduled to termi-
nate on February 29, 2000; and

WHEREAS, the parties hereto desire to extend the Memorandum
for a period of two months;

NOW, THEREFORE, in consideration of the mutual promises and
agreements hereinafter set forth, the parties agree as follows:

L Paragraph 13 of the Memorandum is hereby deleted in its
entirety and substituted with the following:

“13. Term. The term of this agreement shall be for
twenty-six (26) years and four (4) months commencing
January 1, 1974 and terminating on April 30, 2000;
provided, however, that this agreement may be extended
from time to time by mutual agreement."

i 3] 25 save and except as amended herein, the Memorandum, as
; previously amended, shall remain in full force and effect.

Tamemed--01)2300
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IN WITHNESS WHEREOF,

the parties hereto have caused this

instrument to be duly executed on the date first above written.

APPROVED AS TO FORM
AND LEGALITY:

EMI:

EAST MAUI IRRIGATION COMPANY,
LIMITED

G. Syephen Holadsz
Its President

e (=
hn P. Kreag
ts Assistant Secretary

HC&S:

ALEXANDER & BALDWIN, INC.,
THROUGH ITS DIVISION, HAWAIIAN
COMMERCIAL & SUGAR COMPANY

G. thﬁhenﬁﬁbiadaﬁ//

Its Vice Presiden

Jann P. Kreag
Its Assistant Treasurer
BWS:

BOARD OF WATER SUPPLY
COUNTY OF MAUT

E;fl?e#fw—
Its Chairperson

s i
Howard M. ushima
Deputy Cor ation Counsel

County of Maui

TImemaf-03/23/00
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STATE OF HAWAIT )
MAut ) B8s.
¥ eIDY_ & COUNTY OF Hewervsy )

A‘Pf:l' "'JJ

on this [ Lbh day of Mareh, 2000, before me appeared
G. STEPHEN HOLADAY, to me personally known, who, being by me duly
sworn, did say that he is the President of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawaii corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora-
tion; and that said instrument was signed and sealed on behalf of
said corperation by authority of its Board of Directors, and the
sald officer acknowledged said instrument to be the free act and
deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Yo S Notoradivs)

Valewie L. plabkashinea
L.,qa. Notary Public, State of Hawail

My commission expires: :T/rsjaa

STATE OF HAWAII )
MAul ) 55,

v~ eFPy—5 COUNTY OF HONOBUEY )

ok fepriny vt/

on this 4 day of Merch, 2000, before me appeared JOHN P.
KREAG, to me personally known, who, being by me duly sworn, did
say that he is the Assistant Secretary of EAST MAUI IRRIGATION
COMPANY, LIMITED, a Hawail carporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corpora-
tion; and that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors, and the
said officer acknowledged said instrument to be the frec act and
deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
Valerie L. Nakgshima
L_ o Notary Public, State of Hawall
My commission expires: STﬂWSIdO
T Imemed~02i2300 o
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STATE OF HAWAII )
MAut o/ ) ss.
)

h Aprit pd)

on this _'-“f day of March, 2000, before me appeared
G. STEPHEN HOLADAY, to me perscnally known, who, being by me duly
sworn, did say that he is the Vice President of ALEXANDER &
BALDWIN, INC., through its division HAWAIIAN COMMERCIAL & SUGAR
COMPANY, a Hawail corporation; that the seal affixed to the
foregoing instrument is the corporate seal of said corporation;
and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and the said
officer acknowledged said instrument to be the free act and deed
of said corporation.

CITY—& COUNTY OF Hehebthu

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
Yolirnii. be 5 /7&4&@r4@«&)
Valew'e L. AlaEashina
L. .S, Notary Public, State of Hawail

My commission expires: s rs /oo —

STATE OF HAWAII )
Miur o~ ) gs,
GIfY¥—& COUNTY OF HoNeLHhU )

Aeprid V*)

on this _ll'_t"lf_ day of Merch, 2000, before me appeared JOHN P.
KREAG, to me personally known, who, being by me duly sworn, did
say that he is the Assistant Treasurer of ALEXANDER & BALDWIN,
INC., through its division HAWAIIAN COMMERCIAL & SUGAR COMPANY, a
Hawail corporation; that the seal affixed to the foregoing
instrument is the corporate seal of said corporation; and that
said instrument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors, and the said officer
acknowledged said instrument to be the free act and deed of said
corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.
Valerse L. slakEasivma
LS Notary Public, State of Hawaii
My commission expires: _§;1)§Tao
TamemaB-0173 300 - -
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NS4 STATE OF HAWAII

COUNTY OF MAUIL

on this =287 day of March, 2000, before me appeared

-] 1 B o , to me personally known, who, being

by me duly sworn, did say that hp{ 1s the cChairperson of the

BOARD OF WATER SUPPLY of the County of Maui, and that the seal

affixed to the foregoing instrument is the lawful seal of the

said BOARD OF WATER SUPPLY, and that the said instrument was

signed and sealed on behalf of the said BOARD OF WATER SUPPLY,

and the said ~ Rebert Tz et acknowledged the

said instrument to be the free act and deed of the said BOARD OF
WATER SUPPLY.

IN WITNESS WHEREOF, I have hereunto set my hand and ocfficial

seal.
Ll
Sy P Wells

Notary Public, State of Hawali

My commission expires: MZ_&_’& -
T ImemeB-03723100 ~5=
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